§210.10

(14 MAMS 4292 ‘This form is used to
ciaim an allowance for tha reasonable,
actual costs incurred to wash coal.
Public reporting burden varies depend-
ing on the type ol conlract iavolved.
huder an arntvs-length contract, bur-
den is estimated to average 1 hour for
the submission of page 1 of the form re-
quiring the lessee’s name and address,
pavor code, accounting identification
nutnber, product code, and selling ar-
rangement. Nonarm’s-ienglh contract
claims require complelion of all pages
of the form including calculations of
allowable ovperating and maintenance
costs, overhead, depraciation, and re-
turn on undeprecialed capital invest-
ment. Public reporting burden ie esti-
mated to average 40 hours Lo complete
the entire forin. Comments submitted
relative to this information coeilection
shoild reference Paperwork Reduction
Project 1010-0074.

(15) MMS-4203~Used to claim an al-
lowance for the reascnable, actual
costs of transporting coal to a sales
point or a washing facility remote from
the mine or lease. Puhlic reporting bur-
den varies depending on the type of
contract involved. Under an arm’s-
length contract, burden is estimated to
average 1 hour for the submission of
page 1 of the form requiring the les-
see's name atd address, payor code, ac-
counting identification number, prod-
uct code, and selling arrangement.
Nonarm’s-length contracy c¢laims re-
guire completion of all pages of the

form including calculations of ailow-

alile operating and maintenance costs,
averhead, depreciation, and return on
undepreciated capital investment. Pub-
lic reporting burden is estimated to av-
erage 40 hours to complete the entire
form. Comments submitted relative Lo
Lthis information colleetion should ref-
erence Paperwork Reductien Project
1010-00%4.

t16Y MAMS 4295 This form is used Lo
claim an allowance for the reasonable,
actual costs of transporting gas from
the lease to the point of first sale. Pub-
lic reporting burden varies depending
on the type of contract involved. Under
all arm’'g-lenglh contract, burden is es-
timated to average ! hour for the sub-
mission of page 1 and schedule 1 of the
form requiring the lsssee’s name and
address, payor code, accounting identi-
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fication number, product code, and
selling arrangemernt. Nonamn's-length
contract claims requtte completion of
all pages of the form incelwiing calcula-
tions of allowable operating and main-
tenance cosls, overhead, depreciation,
ard return on undepreciated capital in-
vestment. Public reporiing burden is
estimated to average 3 hours to comn-
plete the entire form. Coemments sub-
mittad relative to this information col-
lection should reference Paperwork Re-
duction Project 1010-0075.

(17y MM&4377— This form must be
submitted by operators of stripper oil
properijes Lo netify MMS of redaced
royalty rates granted by she Bureau of
Land Management ander 43 CF1L 3103.4-
1 for each 12-month qualifyving period.
Reporting burden {s estimated tc re-
quire ar average of 30 minutes per form
1o supply the operator name. lease and
agreem:=nt numbers, calculated and
current royalty rate, and the period
covered. Comments submilted relative
to this information collection should
reference Paperwork Reduction Project
1010-0090.

(18) MMS—430—Submitted monthly
to report production from and royally
due on all Federal and Indian sgolid
minerais leases (see §210.201). MMS
uses the data {o distribute payments to
appropriate recipients and to deter-
mine if lessees properly paid lease obli-
gations. Public reporting burden is es-
timated to be 20 minutes per mouth per
reporter. Comments relating to this in-
formation collection should reference
OME Control Number 1010 0120,

119y Facility dafia—Submitted monthly
by operators of wash plant, refining,
ore cohcentration, or otler processing
facilities for specific solid minerals
produced from specific Federal and In-
dian lease types or when otherwisz re-
queated by MME (see §210.2047. MMS
uses the data Lo assure that Federal or
Indian lease processed production (the
vutput of process plants) i3 consistent
with the input of raw production, Pul-
lie reporting burden is estimated to be
approximately 15 minutes per reporter
per mwonth to compile in-house for-
matted information and subinit that
information electronically. Cominents
relating to this information collection
should reference OMB Control Number
10100120,
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(A0 Sales cordracts--Submitted semi-
aptuially by producers of specific soiid
mineral products on specific Federal
and Tndian lease types or when other-
wisz requeated by MMS (sce §210.203).
MMS uses contracls, agreements and
conbraclt amendments for cembpliance
purpeses including, bat not limited Lo,
identifyving valuation issues and estab-
Iisking selling arrangement relation-
ships. Tublic roporting burdern is esti-
maled to be 2 hours per repcrier per
vear to compile and submit contracts
and contract amendments. Comments
relating to this infonnation collection
should reference OMB Control Nuniber
10100120,

(21) Sales sprwnaries . Submitted
monthly by producers of specific solid
minerals from speeific Federa. and In-
dian leage types or when otherwise re-
quested by MMS (gee §210.202). The
MMS uses these data for compliance
purposes including, bat not limited to,
assuring that sales velumes and values
are properly attribulsd or allecated to
Federal or Indian leases. Public report-
ing burden is eslimated to be 15 min-
utes per month for each reporter to
compile in-house forriatled sales infor-
mation and submit that information
electronically. Comments relating Lo
this informalion collection should ref-
erence OMB Control Number 1010-0120.

(d) Connnenis on hurden zstbuates.
Send conuuents on tle accuracy of this
burden estimale or suggestions on re-
ducing this burden to the Minerals
Management Service, Attention: Infor-
malion Collection Clearance Officer,
(OMB Conlrol Number 1010-0L20 (insert
appropriate  OMB  Control Number),
Mail Stop 4230, 1843 C Street, NW.,
Washington, DC 2024). An agency Inay
no; conduct or spongsr, and a person is
nos required Lo respond to, a collection
of information unless it displays a cur-
rently valid OMB Control Nucber.

67 F'R 41864, Sept. 14, 1992, as amended ats 64
VT 38122, July 15, 1999 66 TR 45760, Aug. 30,
20U

§210.20 When is clectronic reporting
reguired?

@) You must sulpit Forms MDNMS
2014 and MMBS-4054 to MMS electroni-
ca.ly. You must begin reporting elec-
tronically according to the following
timetable unless you gqualify for the ex-

§210.21

ceplions to electronic redorting lisbesd
in §210.22:
IF you report the following rl hen, vou rwust st thal
namber of lnes each month | “onaelectianically beain
an a renuired form i ning

—_— . e —

(y6 ormore L ! fovermber V1996
(204=5 o I Novemker 1, 2000
(3} 1=3 i I | Novernber 1, 2001

(L) See §218.400c) for the definition of
a royaty reporl line on Form MDMS
2014 and §216.40(c) Tor the definition of
a profuction report line on I'orm
MMB--4054; and

{¢) For purpoges of this part, multiple
submissions of the same form in one
month equals one form.

[64 TR 33122, July 15, 1949

§210.21 How do you report clectroni-
cally?

(a) You may use any of the following
etectronic media types. unlegs MMS in-
structs you differently:

{1y  Electronic Data Interchange
(EDLy'—The inter-organizational. com-
puter-to-computer exchange of struc-
tured nformation in a standard, ma-
chine-processable format:

(2) FElectroniec Mall {e-mall)'—Any
communication service used to elec-
tronicaelly transmit and slore messages
and attach files. MMS has three elec-
Lronic file oplions:

i) Pemplate—MMS-provided soft-
ware that generates blank forms on a
personal compuber to assist companies
in preyaring MMS reguwatory reports
(this option iz net available for Form
MMB-4054);

(iiy Comma Separated Values (C5V)—
A file lormat where attribute fields are
separabted by ecommas; ani

(iil) Americar Standand Code for In-
formation Interchange (ASCII)—A file
format of fixed-length records with
fixed-iongth attribute fields;

(31 Reporter-Prepared Disketle (3%
mehr A data storage madiam used Lo
trangmit report data usng one of the
follow:ng file formats:

{1y Tomplate;

(i) O3V, and

(1il) ASCIL,

TAMSE s developed scorurily  peasures,
authenticalion precedures. and auntomatied
acknowledemonts for this elcetronie medin
Ly e,
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§210.22

1)y Magnetic or Cartridge Tape —A
dala storage medium used to trangmit
repart data in an ASCII file format.

by MMS prefers that you use Lhe
media types in Lhe order presented in
paragraph (a) of Lthig section to the ex-
tent it 1z cosh effective and practical.
As technology changes, MMS will con-
sider olher media types and the order
of MMS preference may change. Refer
Lo our electronic commerce bhrochure
for the most current reporting options,
You can receive a copy of our brochure
hy calling youtr MME representative or
by accessing our Internet site at
WWW, DL IS, 80V,

) Before you may Dbegin reporting
electronically:

1) You must submit an electronic
sample of your report for MMS ap-
proval usirg the MMS-supplied elec-
tronle reporting guidelines;

2y MMS must notify you shat your
sanple report hag been approved;

3 MMS must assign you a sender
idantification number and security
code for any I8DI transmissions, and

4) MMS must assign you an origi-
neabing address and compression soft-
waire password for any e-mail traps-
missions.

(6« FR 38123, July 15, 1893|

§210.22 What are the exceplions to the
electronic reporting requirements?

MMS will allow the [nllowing grace
periods and exceptions to the elec-
tronic  renorting  reqguirements  in
§210.20:

(a) If you become a new MMS re-
porter afler any of the dates you are
required tc submit electronic reports
upder §2102p(2), you have 3 months
from the day your first report is due to
hegin reporting electronically;

(b) If you exceed taie maximum num-
her of lines vou are allowed to report
on paper under §ZI0.20(a), you have 3
menths from the last day of the month
in which vou exceeded the line limib Lo
begin reporting electronicaliy;

el You are nob cequired to report
clectrenically 3f you report only rent,
minimuwm royalty, or ollier annual ob-
lizations on the Form MMS-2014; and

(1) You are not required to report
electronically if you are a small husi-
ness as defined by the U8, Small Busi-
ness Admdnistration, and you have no

30 CFR Ch. )l (7-1-02 Edifion)

compuier, no resourees o purchase a
computer or contract with an elec-
tronie reporting service, nor access Lo
a computer at a local library or other
public racility.

[64 FIL 38123, July 15, 199Y)

Subpart B—0il, Gas, and OCS
Suffur—Generai

AUTHCRITY: The Federal Oil and Gas Roy-
alby Management Act of 1983 (30 U.5.C. 1701
el $éq.).

SOURCE: 49 FR 37345, Sept. 21, 1984, uniess
olherwise noled.

$210.50 Required recordkeeping,

Information required by the MMS
ghall Dbe {filed using the forms pre-
scribed in this - subpart, which are
availalle from MMS. Recoerds may be
maintained in microfilm. microfiche,
ar olher recorded media that is easily
reproducible and readable.

§210.51 Payor informaticn form.

The Payor Information Form (Form
MDM3-4025) must be filed for each Fed-
eral or Indian lease on wiaich royalties
are paid. Where specifically deteriuined
by MMS, Form MMS-4020 is alsc re-
guired for all Federal lexses on which
rent i due. The completed form must
be filed by the party who is making the
rent ot royaity paymenbt (payer. for
gach revenue gource. Formn MMS-4025
must e filed 20 later than 30 days
after issuance of a new lease or a modi-
fication to an existing leage which
changes the payving respensibility on
the leage.

§210.52 Report of sales and royalty re-
mittance.

(a) You rust submit a competed
Form MDMS-2014 (Repart of 3ales and
Royalty Remittance) Lo MWLS withs

(1) All royalty paymenls: and,

(2 Renls on nonprecuacing  leascs,
where specifiad.

(1) When you submil Forny MMSB 2014
data electronically, you must not sab-
mit (he form iteelf.

(¢) Completed Forms MMS-2014 for
rovally payments are due by the end of
the nmonth following the preoduclion
month.
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(aly - Where applicabie,  completed
Forms MMS-2014 for rental payvments
are due no later than the anniversary
date of the lease,

(e} This section does 101 prohibit you
from making early payments valun-
Larily.

{64 I8 38123, July 15, 1898)

§210.52 Reporting instructions.

(a) Bpecific guidance on how to pre-
pare and submnit reguired information
collection reports and forms Lo MMS is
contained in an MMS “0il and Gas
Payor Handbook,” a “Productinon Ac-
counting  and  Auditing System  Re-
porter Handbook,” and a “IFPAAS On-
shors (il and Gas Reporter Handbook.”
The Payor Handbook is available from
the Minerals Managzment Service,
Royalty Management Program, P.O.
Box 5760, Denver, Colorado 80217-5760.
The Reporter Handbeooks are available
from the Mirerals Management Serv-
ice, Ttoyally DManagemnent Prograni,
P.0. Box 171140, Denver. Colaradc 80217-
0110.

() Royalty payoers or production re-
porters shouly refer to whese hanibooks
for specific guidance with respect to oil
and gas reporting requirements, If ad-
ditional information is reguired, the
payor or reporter should contact the
MMS at the above address. The appro-
priate telephene numbers are listed in
the handhbooks.

81 PR 456882, Dew, 23, 1986, as amended al 53
KR OL341g, May 4, 1968; 57 PR 41867, Sept. 14,
1992 38 TR 64902 Deo. 10, 1993)

§210.54 Definitions.

Terms used in this subpart shall have
the same meaning as in 30 U.B.C. 1702,

{49 PR 37345, Sept. 21, 1984, Redesignaled at
51 FR 45882, Dec. 23, 1986]

§210.55 Special forms or reports.

(3) MMS may reqguire you to sabmit
alddizional inmformation, forms, or re-
porls other than these specifically re-
lerred Lo in Lhis subpart, MMS will give
you ingtructions for providing such in-
formation or filing sach reports or
formms. MMS will make requests for ad-
diticnal infornation, forms, or reports
under this section in conformity with
the Paperwoark Tieduction Act of 1995,

§210.55

44 US.C0 3501, and other applicahle
laws.

O If yvoeu file o Feorm MM&S 025,
Payor Information Form (PIF)Y under
§210.01, you must provide tke following
infermation to MMS upon request for
each PIF

(1) The AID number lor the lease,

(2} The name, address, Taxpavoer
Identificetionn  Number (I'IN1,  aid
phone nunber of the person for whom
¥ou are reporting and paying royalties
or making olher paymenls nnder the
PIF:

(3} Whether Lhe person you named in
paragrapi (b)2) of this section wilh re-
specl to the lease for which yon filed
the PIF i3 a:

{1} Lessee of record (rzcotd tLille
ownersj,

{ii) Operaling rights owner (working
interest ewner); or

(ii1) Operator,

(4) The name. address, and phone
number ¢f the individual to contact for
the person you named in paragradh
(bX2) of this seclion:

(5) Your TIN: and

(6) Whether you are the DJesignee of
Lhe Dersen you nained In paragraph
(B32) of this section under 30 U.S.C.
1712(a), and, if so:

(i} The date your designation becane
cffective; and

(1iy The dabe your designation Lermi-
nates, if applicable; and

(iii) A copy of the written designa-
tion,

(¢) IF y»u have been identified under
paragrapk (bX}2) of this seclion, you
must provide the following information
to MMS cpon reguest:

(1} Copfirmation that vou are tae
person identified under paragraph (b)2)
of this section;

(Z} Confirmation that the person
identified in paragraph (bu6) of this
section is your designee; anc

(3 A designalion under §218.52 of tiis
title if the person identified in para-
graph (b)6) of Lhis seclion is not your
Designee, and if you are nob reportiag
aind paying royalties and malking otheyr
paymients to MMS.

162 FR 42066, Ao, &, 1897)

Subparf C—Federal and Indian Oii
[Reserved]
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§210.203

Yy Vien to sebmit. 1) For leases with
ad valorem royalty  termms (thaft is,
leases for which royally 1s a perceintago
of the value of production), you must
submit your siles summaries monbhly
at the same tinle vouw submit IMorm
MMS-4430. You do nol Tave Lo sulinit a
sales summaly for any montih in wiich
vou did nol sell Federal or Indian pro-
ducetion.

2y For leases with no ad valorem
royal.y Lerms (that is, _eages in which
the royalty due is not a function of the
value of production. such as cents-per-
ton or dollars-per-unit), you must sub-
mit monthly sales sumnaries only if
we sprcifically request you Lo do so.

(o) How o subril. (1) Tou should pro-
viije “he sales summary data vie elec-
tronic mail where possible. We will
provide instructions and the Jroper
emall address for these submisgions.

(2) If y¥ou submit sales summalies by
paper copy. mail them to cune of the {ol-
lowing addrewsces, unless MMS pub-
lighes notice in the Fepirat REcrsTer
giving a different address:

o) Moy 7.8, Posglal Service regulaer il
ar Aapress Mail: Minerals Management
Service, DMinerals Revenue Manage-
ment. Solild Minerals and Geotlermal
Comrliance and Assel Managemment,
P.0O. Box 25165, Mi3 390G1, Denver, Colo-
rado 30225-0165,

(i1) Far enurier seruice ar overnig.t il
fercluding Erpress Afwil;: Minerals Man-
agemenl Sepvice, Solil Mineras and
Geothermal  Compliance  and  Asset
Management. 12600 West Colfax Ave-
nue, Suite C-100, Lakewood, Colorado
80215,

#210.203 How do 1 submit sales con-
tracts?

(a) What to subimit. ¥You must submit
sales contlacts, agrecments, and con-
tract amendments for the sale of all
conl and other solid miverals produced
from Federal and Indian leases with ad
valorem royal.y Lerms

by When Lo submit. 1y For coal and
tnetal production, you must subrit the
regquired docunentg semi-annualy, 1o
Tater than March 30 and September 30
of pash veal.

(2) For sodium, potassium, and phos-
phate production, and production from
anv obher lease with 2d valorem roy-
alty terms, vou must submit the re-
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vaired docwiments only if you are spe-
cifically requested w0 do so.

() [aw to submii. You must sulanil
coimplete copies of the sales contracs
s0d arpendimerls to us at bhe applica-
hle addiess given n §210.202(c)2), un-
less MMS publishes nolice in the FED-
BRAL Rwoiiwrer giving a dilferent ad-
dress,

$210.204 How do 1
daia?

(a) Wikt to subnnt, (1) You must sui-
mit facility data if you operale a wash
plant, refining, ore concentration, or
obher processing facility for any coal,
sodium. potassiutn, metals. or other
solid winerals produced from Federal
o Indian leases with ad valorem roy-
by terms, regardless of whether the
facility is located cn or olf Lhe lease.

{2) You do not have to submit facilizy
data for those morths in which you do
a0t process solid minerals produced
Trom Federal or Indian leases and do
20t have any suck minerals in stock-
»ile inventory.

(3) You must include in your facilizy
data all productiot processed in the fa-
cility from all properties, not just pro-
duction from Federal and Indian leases.

(1) Facility daba submissions must
Nclude the following minimum infer-
mation:

(1) Identification of yvour facility:

(il) Mines served;

(iii) Tnput gquantity;

(ivy Taput gquality or ore grade (ex-
cept for coall;

iv) Qutput quantity: and

(vi) Outputl gquality or product grades.

by Your submitted facility data may
be internally generated docunilents
from your own racords. You do not
need Lo re-format them before subn.t-
ting them to us.

Y When to submit. You must sulamit
vour facility data monthly al Lhe same
time you submil your orm MMS-4430.

(¢} How Lo sudbil, (1) You should pro-
vide the facility data via electronic
mail where possible. We will provide
instructions and the prope:r email ad-
dress {or these submissions vefore you
begin reporting.

(2) If you submit facilisy dava by
paper copy, send it to Lhe applicable
address given in §210.2020c 5.

submit facility
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§210.2056 Will F need to submit addi-
tional documents or evidence to
MMS?

(z) Iederal and Indian lease terms
allow us Lo reqguest detailed state-
ments, docunicnts, or other evidence
necessary Lo ovoerify compliance with
leage terims and coniditions and applica-
bierules.

() We will reqquest this additional in-
formation as we need il, not as a reg-
ular submission,

§210.206 How will information submis-
sions be kept confidential?

Information submilted under this
part that ccanstitutes trade secrets ar
conuncreial and (inancial information
Lhat is identified ag privileged or con-
fidential, or that is exempt from dis-
closure under the Freedom of Informa-
tion Act, 6 U.5.C. bb3, shall nol be
available for public inspection or made
pullic or disclosed without the consent
of the lessee, except as otherwise pro-
vidzd by law or regulation.

Subpar F—Coal [Reserved]

Subpart G—COther Solid Minerals
[Reserved]

Subpart H—Geothermal
Resources

SOURCE: BG YK OBTI86. Nov. 8. 19%1. unlcss
obtlierwise noted,

£210.350 Definitions.

Terms used in this subpart shall have
the same meaning as in 30 CFL 206.351.

§210.351 Required recordkeeping.

Information required by MMS shall
Le filed usirg the forms prescribed in
this subpart. which are available from
MM5. Records may be maintiined on
microfilin, nicrofiche, ot other re-
coriled media that are easily reproduc-
ible and realalle. Ses subpart H of 30
CFR part. 212,

§210,352 Payor information forms.

The Payor Iinformadion IForm (Form
MMS-4025) must be filad for each Fed-
eral Jease on which geothermal royal-
ties (Including byproduct royaltics) are
pail. Where specifically determined by

§210355

MMS, Form MM=3-4025 is also reguired
for all Federal leases on which reut s
due. The completed form musl be filed
by the party who is making Lhe rent or
royalty payment (pavor) for each rev-
onuge source. Form MMB-4026 mus, he
{iled mno later than 30 days after
issuance of & new lease ol a modifica-
Lion Lo an existing lease thal changes
the paying responsibility on the lease.
The Form MMS-4025 shall identify the
payor of production rovalty, and iden-
Lify revenue sources and selling ar-
rangemenls for all leased geothermal
resources {including bypreducts). After
filing the initial form. a1 new Form
MMS-4025 must be filed no later than
30 days afler the occurvence of any of
the following:

(a) Assignment of all or anyv part of
the lease;

{1 Production of new product;

() A change in a selling arrange-
ment;

{) Change in royalty rate;

{e) Change of payor: or

()Y Abandonment of a lease.

§210.353 Special forims and reports.

The MMS may require submission of
additional information on  sgpecial
forms or reports. When special forms or
reports other than those referred to in
this subpart are necessary, MMS will
give instructions for the filing of such
forms or reports. Requests for the suhb-
mission of such forms wiil be made in
conformity with the requirements of
the Paperwork Reductiorn Act of 1980
and other applicable Jaws,

$210.354 Monthly report of sales and
royvalty.

A completed Report of Sales and
Royalty Remittance (Form MMS-2014)
must be submitted each month once
sales crutilization of production occuar,
even though sales may be inbermittent,
unless ostherwise aulthorized by MMS.
This report is due on or hefare the last
day of she month lollowing the month
in which production was sold or uti-
lized, together with the -oyallies due
the United States.

§210.355 Reporting instructions.

ta) Bpecific guidance on how Lo pre-
pare and submit required informalion
colieckion reporls and forms Lo MMS is
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§206.55

as compalced to arm’s-length transpor-
tation charges by pipelines, owned by
the lessee or otbers, providing sindlar
transportation services in that area. If
there are no arm’s-length  transpor-
tation charees, MMS shall deny the ex-
ceplion request if:

(ir No FERC cosl atalysis exists and
the TTRRC has declined to investizaie
under MMS timely objections upot fil-
ing; and

(il) the tariff significantly exceeds
the lessee’s actual costs for iLranspor-
tabion as determined under this sec-
Lot

() Reporting reguirements. (1) Amm's-
fengih confracts. (1) With the exception
of ihose transportation allowances
spoecified in  paragraphs (eX1)Xv) and
rediwi) of thiz seclion, the lessee
shall sabmil page one of the initial
Form MMS 4110 (and Schedule 1} 0il
Transportalion Allowance Resort,
prior to. or at the same time ag, the
transpartation allowance delermined,
under an arm’s-length contract, i3 re-
ported on Form MMS 2014, Report of
Sales and Royalty Remittance. A Form
MM 54110 received by the end of the
month that the Form MMS-2014 is due
shall e considered to be timely re-
ceived.

(ii) The initial Form MMS-4110 shall
be effective for a reporting period be-
ginning the month that the lessse is
firat anthorized to deduct a transpor-
tation allowance and shall continue
until the end of the calendar year, or
until the applicable contract or rate

terminates or is modified or amended,
whichever is earlier.

(ii1) After the initial reporting pzriod
and for succeeding reporting periods,
lessees must submit page one of Form
MMS-4110 (and Schedule 1) within 3
months after the end of the calendar
year. or after the applicable contraet
or rate terminates ov is modified or
amended, whiclever ig earlier, unless
MMB cpproves a longer period (daring
which veriod the lessee shall continue
Lo use Lhe allowance from the previous
reporbing period),

tivy MMS may require thalt a lessee
submit  arm’s-length  transportation
contracts, prodiction agreements. op-
erating agrecments, and related locu-
ments. Documents shall be submitted

30 CFR Ch. H (7-1-02 Edition}

within a reasonable Llime., as deter-
mined by MMS,

(v) Transportation allowances which
are based on arnts-lengtll contracts
and which are in effect at the time
thase regulations become effective will
be allowed Lo continue until such ai-
lowances terminate, FVor the purposes
of this section, only those allowances
that have been approved by MMS in
writing shall gualify as being in effect
at the time these regulations become
effective.

ivi) MME may catablish, in appro-
priale circumsbances, reporting re-
quirements which are different fror
the requirements of ~hiis section.

2 Nen-ann's-length oy ono confract, o
With the exception of those transpor-
tatien allowances specified in para-
graphs (CI2H V), 2 (viD) and
(CHD(viliy of this section, the lessee
shall submit an initial Form MMS3-4110
prier to, or at the same time as. the
transporiation allowance determined
under a non-arm’s-length contract or
no-contract situation is reported on
Form MME-2014. A Form MMS-4110 re-
ceived Dy the end of the month thal
the Forin MMS-2014 is due shall he con-
silered to be timely received, The ini-
tial report may be based upon esti-
mated costs.

(ii) The initial Form MMS-4110 shall
he effective for a reporting period be-
ginning the mouth that the lessee first
is authorired to deduct a transpor-
tation allowance and shall continus
until the end of the calendar year, or
until transportation under the non-
arm’s-leng.h conlbract or the no-con-
tract situslion terminates, whichever
is earlier.

(iii} For calendar-year reporting peri-
ods succeeding the initial reporting pe-
rivd, Lhe lessee shall submit a comn-
pleted Torin MMS3-1110 containing Lhe
actual cogtls for the previous reporting
periad. U oll transportation is con

tinuing. the lessee shall include on
Form MMS-4110 its estimated costs for
the next calendar year, The estimated
oil trausportation allowance shall e
bagsed on the actual costs for the pre-
vious repcribing period plus or minus
any adjus ments which are based on
the lessee’s knowleldge of decreases cr
ingreages that will affect the allow-
ance. MMS must receive the Form
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MM 4110 witain 3 mounths after Lhe
end of the previous reporting periad,
undess MMS approves a longer period
(during which period the lessee shall
continue to use the allowance frem the
previous reporting period).

(iv) For new Lransportation tacilities
or arangements, the lessee’s initial
Form MM$3 410 shall include esti-
mates of the allowable oil transpor-
tation costs fcr the applicable period.
Cost estimates shall be based upon the
most  recently available operations
data for the transportation system or,
if such data are not available, the les-
see shall use estimates based upon in-
dustry data for similar transportation
syshems.

(v) Non-arm's-length contract or no-
conbract transportation allowances
which are in effect at the time these
regulations become effective will be al-
lowed to continue wuntil such allow-
ances Lerminate, Fopr the purposes of
this section, only thosc allowances
that have beenw approved by MMS in
writing shall gualify as being in offect
al the time these regulations lecome
effect ve,

(vi) Upon request by MMS, the lessee
shall submit all data used to prepare
its Porm MMS-4110, The data shall be
provided within a reasonable period of
lime, a5 determined by MMS.

(vii) MMS may establish, in zppro-
priate circumstances, reporbing re-
quirements which are different from
the requirements of this section.

(viiD) If the lessee is authorized to use
its FLERC-approved tariff as its tvans-
portation cost in accordance with para-
graph (b)(5) of this seclion, it shall fol-
low the reporting requirements of para-
graph (¢)(1) of this section.

(3) MMS may establish repcriing
dates for individual lessees different
from those specified in this subparl in
order o provide more effocclive admin-
istration. Lessecs will be nolifisd of
any change in their reporting perisd.

(1) "ransportation allowances must
be reported as a separate line ilem on
Form MMS 2014, unless MMS approves
a different reporting procedure.

(&) Inferest assessments for tneorrct or
lite reports and jor failure to report. (1) 17
a lessee deducts a transportation al-
lowance on its Form MMS-2014 without
complring with the requirements of
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Jhis sectinn. Lhe lessee shall pay inter-
3L only on the amount of such deduc—
Jon witil the requirements of Lhis seo-
Ao are complied with, 'The iessen also
shall repay the amount of any allow-
ance which is disaliowed by this sec-
o,

(2) If a lessee erroneously repolls a
wransportation allowance which resulls
n an anderpaymeut of voyaltiss, inter-
es3t shall be paid on the amount of that
underpayinent,

(3 Interest rvequired to be paid by
this section shall he determined in ac-
cordaliee with 30 CIPIR 218.54,

() Adjustmenis. (1) If the actual
ransportation allowanhce is less than
the amount the lessee has taken on
Form MMS-2014 fuor each month during
the allowance form reporting pericd,
the lessee shall be required te pay addi-
tional royalties due plus interest com-
puted uncer 3¢ CI'R 218.54. relroactive
to the first day of the first month the
lesgee is authorized to deduct a trans-
poriation allowance. If the actual
trangportation allowance is greatsr
than the amount the lessee has talzen
on Form MMS-20141 for each month dur-
ing the allowance form reporting pe-
tiod, the lessee shall be entitled to a
redit without interest.

(2) Yor lessees transporting produs-
tlon from Indian leases, the lessce
must submit a coirected Form MMS-
2014 to reflect actual costs, together
with any payment, in accordance with
nstructions provided by MMS.

() Actudd or theorelical losses. Not-
withstanding any other provisions of
this subpart. for other than arm’s
length contracts, no cost shall Le al-
lIowed for oil transportation which re-
stlts from payments (either volumetric
or for valie) for actual or theoretical
losses. This section does not apply
when Lhe transporsation allowatice s
based upon a FHRC or State regulatory
agency approved tariff.

() Other fransporiation cosl determing-
tons. The provisions of this soction
saall  apply Lo determine  transgpor-
lalion costs when establishing valne
using a nelback valuation procedure or
any other procedure that reqguires de-
duction of transportation costs.
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() T'he MMS or the Assistant Soo-
relary generally will uot retroactively
modify or rescind a value determina-
tinn issued under paragraph (d) of this
section. nnless:

(1. "There was o misstatement or
omission of material facls; or

(2: The facis subsequently developed
are materially different fromm tle facks
on which the zuidance was based.

(I MMS may make requests and re-
plies under this section availalle to the
public, subject to the confidentiality
requirements under §206.108.

$206.108 Does MMS protect informa-
tion I provide?

Certain information you submit to
MMS5 regarding wvaluation of ail, in-
cluding  transportation  allowances,
may be exempt from d.sciosure. To the
extent applicable laws and regulations
permit. MMS will keep confidential
any data you submit that is privileged,
confidential, sr otherwise exempt from
disciosnre. All requests for information
must be submitted under the Wreedom
of Information Act regulations of the
Department of the Interior at 13 CFR
part 2.

§206.109 When may I take a transpor-
tation allowance in determining
value?

ral Transportation wllcwances pernitied
wher volue s bused o gross proceeds.
MMB will allow a deduction ‘or the
reasonable, actual coslg to transport
oil from the lease to the point off the
leass under §§206.110 or 206.111, as appli-
cable, This paragraph applies when:

(1} You value oil under §206.182 based
onl gross proceeds from a sale at a point
off the lease, unit, or communitized
area where the oil is produced, and

(2! The moveiment to the sales point
is not gathering.

h Transportation  allowances and
nther adfustments that apply when vaiue
i hused on incer priving. If you value eil
using an ineex price under §206.103,
MM3 will allow a deduction for certain
locatiotiguality adjustments axd cer-
tain costs associated with transporting
oil as providel under §206.112.

() Limits on transportation allowaces.
i1} Except as provided in paragraph
endy of this section, your transpor-
tation allowance may not exceed 50
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percent. of the value of the gil as deter-
mined under §206.102 or §203.103 of tLhis
subpart., You may unol use transpor-
talion costs ncwred Lo move a par-
ticular volume of production Lo reducse
rayalties gwead on producticn for which
these cosls wele nol itculred.

(2) You may ask MM$S to approve a
Lranzportation allowance in excess of
the limitation in paragrash {(e}l) of
this seciion. You must demonstrate
that the transportation costs incurred
were reasonable, actual, and necessary.
Your application for exception (using
Form MMS-4393, Request to Exceed
Regulatory  Allowaznce Limitation)
must centain all relevant and suop-
porting documentation necessary for
MMS5 to make a determination, You
may nevar reduce the royalty value of
any production to zero.

() Allocation of transportation costs,
You must allocate transportation costs
among all products producel and trans-
ported 2s provided in §§206.110 and
206.111. You must expross transpor-
tation allowances for oil as dollars per
barrel.

te) Liability for additional paytients. 1T
MMS determines that you took an ex-
cessive lransportation allowance, then
you must pay any additicnal rovalties
due, plus Inlerest under 30 CFR 21854,
You also could bhe entitied to a credit
with interest under applicabie rules if
you undersbated your transportation
allowance. 1T you take a deduclion for
transporaation on Form MMMS3-2014 by
improperly netting the allowance
against the sales value of the gil in-
stead of reporting the allcwance as a
separate entry, MMS may assess you
aly amoual under §206.116.

§$206.110 How do I determine a trans-

portation allowance under an
arm’s-lengih  transportation con-
tract?

(a) If you or your affiliate incur
transporiation costs under an aprnrs-
length  transportation contract., you
may claim a transpoartation allywance
for the reasonabie. actual costg n-
curred for transpotting oil under that
contract, exceplb s provided in para-
graphs {a)1) and (a}2) of this section
and  subjoct $o the limitation in
§200.10%¢). You must be able to demn-
onstrate that yvouwr contract is arm’s
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lenglh. You de not need MMS approval
before reportivg a trangporlalion al-
lowance for costs incurred under an
arnt's-lengih Yransportation contract,

(11 1f MM& deternmines thas the con-
tract reflects maore than the consider-
allon actually transferred cither di-
rectly or indirectly from yoa or your
alfiliate Lo the transporter for the
transportation, MMS may require that
vuu caleulate the transportation ajlow.
ance under §206.111.

(2) You must caleulate the Lranspor-
tation allowance under §206.111 if MMS
determines that the consideration paid
uirler an arm’s-length transporéation
conbract does not reflect the reason.
able value of the transportation due to
either;

(i Misconduct by or between the par-
ties to the arm’s-length contrac i or

(i1} Breach of your duty t> market
the ofl for the mutual benefit of your-
sclf and the lessor.

(A) MMS will not use this provision
Le simply substitute its Judzment of
tle reascnable oil transportation cosls
incurred by you or your affiliate ynder
an arm’s-length transportation con-
tract.

(B} The fact that the cost you or yvour
affiliate incur in an arm's length trans-
action is higher than other measures of
lransportation costs, such as rates paid
by others in the field or area, is insuffi-
cient to establish breach of the duty to
market unless MMS finds additional
evidence thal you or your affiliate
acted anreasonably or in bad faith in
transporting eil from the jease.

M) If your arm’s-length SCANSPOT-
tasion contract includes more than one
liguid preoduct, and the transportation
cosls attributablie to each product can-
ot be determined from the contract,
than you must aliocate the total trans-
pbortation costs 1o each of the liguid
products transporbed.

) Your allocabion must use the
same proporbion as the ratio of the vol-
une of each product lexcluding waste
preducts with no value) to the volume
of all liquid products (exeluding waste
products with no value).

(2) You may not claim an allowance
for the cosls of transporting lease pro-
duetion that is not royally-bearing.

(3) You may probose Lo MMS a cost
allocation method on the basis of the
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values of Lhe producls transporieil
MMS will approve the methaod unless 51
is not consistent with the purposes of
tlie regulationg in this subpart.

e If your arm's-lergth Lirarspor-
tation contract includes hoth zaseous
and lguid producls. amd the transpor-
tation costs attributable to ereh prod-
uct cannot be determined from the con.
tracl, then you must prosose an alioca.
tion procedure to MMS,

(1> You may use yonr proposed oce-
dure to calculate a transportation al-
Ifowarce uintil MMS accepts or rejecty
your eost allocation. If MMS rejects
your ¢ost allocation, you must amend
your Form MNS-2014 for the menlbs
that you used Lhe rejected method and
pay any additional royalty and intarest
due.

(2) You must submit vour initial pro-
posal, including all available data,
within 3 months after -“irst, claiming
thie allocated deductioss on  Form
MMS-3014.

) If your pavments for transpoy-
tation under an arm’s-length contract
are noj on a dollar-per-unit basis, you
must convert whatever consideration is
vald to a dollar-vajue squivalent,

(e) If your a'm’s-lengzh sales con-
tract includes a provisior reducing the
contract price by a transportation fan-
tor, o not separately report the trans-
portation factor as a transportation al-
lowance on Form MMS-2014.

1) You may use the transportation
factor in delermining vour PIGSE PIro-
ceeds for the sale of the product.,

(2) You must obtain MMS approval
before ¢claiming a transpvortation factor
in excess of 50 percent of the bage price
of the product.

§206.111 How do I determine a trans-
poriation allowance under a non-
arm's-length  transportation  ar-
rangement?

ta) If you or your affiliate have o
non-arm’s-lenguh Lransportation con-
tract or ho contract, including those
situations where you or vour affiliate
perform vour own transpertation saryv-
ices, calculate vour tramsportation ai-
lowance based on your or vour affili-
ale’s reasonable, actual sransportation
Costs using the procedures provided in
Lhis section.
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threo adjustments  frome {hose  ex-
chanzes Lo determine the adjustnient
under this sulparagraph. (ff one of the
Lhree  exchanres  was not  al arm’s
length. you nust regyuest MMS ap-
proval umler paragraph () of this sec-
Mon for the locationauality  adjust-
ment for that exchange te determine
the Lotal location/guality adjustment
for the three exchanves) Yon also
could have a combination of Yhese ex-
amples.

(2) You may adjust the index price
for actunl transportalion costs, deter-
mined undor §206.110 or §206.111:

(1) ¥From the lease ¢ the firsl point
wlhere vou give your oil in exchange;
aud

(1) From any inlermediate point
where vou receive oil in egchange to
another intermediate point where you
give the 0il in exchange again; and

(1il) From the point where you re-
seive oil in exchange and iransport it
withoul further exchange to o market
center, or to & refinery that is 2ot at a
market center.

() For non-arnms-lengthh exchange
agresments, vou must request approval
from MMS for any locationvguality ad-
Justment.

() If you transport Jease produchion
directly Lo a market center or to an al-
ternate disposal point (for example,
youl' refinery). you may adjust the
imdex price for wvour actual transpor-
tation costs. delermined under §206.110
or §206.711.

(13 I7 you adjust for location/yjuality
or lransportation costs under para-
graphs (aby, (1), or (¢) of this section.
also adjust the index price for jgquality
basel on premia or penalties deter-
mined by pipsline quality bank speci-
Iications atl intermedizte commingling
poinis or at the market center. Make
this adjustment only if and to the ex-
tent thal such adjustments were not
alteady included in tle locaticn/gual-
ity dillerentials deterrined froa your
arm's-lenglh exchange agreamerts.

(7 For leases in the Rocky Mountaln
Regjor, Tor parposes ol this seclbion,
Lhe term markel center’” means Cush-
ing, Orlahoma. unless MMS syecifics
otherwise through notice publizshed in
the TRDIRAL REGISTRER

(11 you cannot determine your loca-
tionquality  adjustment uvnder para-
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wraph uoor (o) of Lhis sectlon. vou
must reauesh approval lrom MMS for
any oeationgualitvy adjustmen.

(2) You may nob use any trauspor-
tation or guality adjustnent thal cu-
plicares all or part ol any other adjust-
ment that yvou use under this section.

§$206.313 How will MMS identifly mar-
ket centers?

MMS periodically will publish in the
Fepural Ruaigtelr a list of narket
centers. MMES will monitor marketl, ac-
tivity anl, if necessary, add to or mod-
ify the list of market centers and will
publish sachh modifications in the FED-
Eital, R8s TER, MMS will consider the
following facters and condilions in
specifying market centers:

(a) Poinls where MMS-approved pub-
lications publish jrices useful {or index
purposes;

() Markets served.

(et Inpub from industry atul others
knowledgeable in crude ol markeiing
and transportation;

() Bimplification; and

(e) Olhar relevant, malbers.

§206.114 What are my reporting re-
quirements under an arm's-length
transportation contract?

Yeou o youl affiliate muss use a sepa-
rals entry on Form MMS-2014 Lo notify
MMS of an allowance baged on trans-
partation costs you or your affiliate
incur. MMS may reguire youw or yoeur
affiliate to submmit arm’'s-length trans-
portation contracts. produclion agree-
ments, ¢perating agrecients, and re-
lated docurmenis. Recordiseping re-
guireimnents are found at part 207 of this
chapter.

§206.115 What are my reporting re-
quirements umder a non-arm’s-
length transportation arvangement?

(ay ¥You or yvour afliliate must use a
separate enlry on Form MMS 2011 Lo
netify MMB of an allowanee basedl on
vransporltation cosls you or your affil-
jnte incur.

ht I"or new ftransportation facitities
ol arvanzements, basce your initial de-
luction on estimates of allowable oil
transportation costs for the applicable
period. Use the st recently available
operations data for the transportation
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system or, if such «data are not avail-
able, use estimales based ol dala for
sinilar Lransportalon systems. Sco-
Lisn 206117 will apply when you amend
vour report hased ou your actual costs.

'e) MMB may requirg yvou or your af-
filiate Lo submit all data usol to cal-
culate the allowance deduction. Rec-
oldkeeping reguirements are found at
part 207 of this chapter,

§206.116 What interest and assess-
meants apply if I improperly report
a transportation allowance?

) 1f you or your affiliate et a
trangportation aligwance rather than
report it as a separate entry against
the royalty value on Form MMS 2014,
you will be assessed an ainount up to 10
percent of the netted allowance, not to
exceed §250 per lease selling arrange-
ment per sales period,

ib) If you or your affiliate deduct a
transportalien allewance cn Form
MMS-2014 thal exceeds G0 parcent of
the value of the oil transported with-
out abtaining MMS's prior approval
under §206.109, you must pay interest
on the excess allowance amount laken
Irom the date that amount is taken to
thz date you or vour affiliate file an
exzeplion request thal MMS approves.
If you de net file an exception request.
or if MM3 does not approve your re-
quest, you musl pay interest an the ex-
cess allowance amount taken from Lhe
dale Lhat amount is taken antil the
date you pay the additional royalties
owed.

§206.117 What reporting adjustments
must I make for transportation al-
lowances?

(a) 1t yowr or your affiliate's actual
transportation allowance is less than
the amount you claimed on Form
MMS-2014 for each month during the
allowance 1eporting period, you nmust
pay additional royallies plusz interest
computed under 3¢ CFR 218.54 from the
date you luok the deduction Lo the
dase you repay the difference.

ity T ihe actual transpertation al-
lowance is greater than the amount
voai claimed on Form MMS 2014 for any
month during the allowance fornm re-
porbing period., you are entitled to a
credit plus interest under applicable
rules.
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§206.118 Are actual or theorvedical
losses permitted as part of a trans-
portation allowance?

You are allowed a decuction for oil
transportation which results from payv-
ments that yvou male (cither volu-
metric ot for value) for cetual or theo-
retical losses only under an  arm's-
length contract. You may not tnke
such a4 deduction under a uon-arm's-
length contyract.

§206.119 How are royalty quantity and
quality determined?

(a) Compute royallies hased on the
quantity and quality of oil a8 measured
at the point of settlement approved by
BLM for onshore leases or MBMS for off-
shore leases.

{(b) If the value of o0il determined
under this subpart is sased upon a
quantity or quality different from the
quantity or guality at the point of voy-
alty seltlement approved by the BLM
for onshore leases or MMS for offshore
leases, adjust the value for those dif-
ferences in gquantity or quality.

() You may not claim a dedustion
from the royalty velume or royalty
value for actual or theoretical Insses
excebt ag provided in §206.118. Any ac-
tual loss that you may incur before the
royvalty settlement metering or rieas-
urement point is not subjoct to royalty
if BLM or MMS, as appropriate, deter-
mines that the loss is unavoidable.

(d) Except as provided in paragraph
(b of this section, royalties are due on
100 percent of Lthe volume measured at
the approved point of royalty settle-
ment. You may not claim a reduction
in that measured volume for actual
losses beyond the appreved poins of
royalty settlementy or for theorotical
losses that are claimed to have talten
place =ither before or after the ap-
proved point of royalty sclbblement.

§206.120 How are operating  allow-
ances determined?

MBS may use an opuraling alow-
apce for the purpose of computing pay:
ment obligations when specifiod in the
notice of sale and the lease. MMS will
specily the allowance amount or for-
inula in the notice of sale and in the
lease azreement.
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downstream of the poinb of royvally set-
tlement, without reserting to proe-
easing deterinined pursuanl Lo §206.102
of this subpart: or (2) the wajue, for
royalty purposes, of the gas prier to
procesring  debermined in accorcance
with § 206,162 of (his sulpatt, .

{1 The requirerent for accouatbing
for comparison contained in the tepms
of leases will govern as provided in
§206.100(y of this subpart. When ac-
;;ounbing' for comparison is required Ly
the lease terms, sach accounting for
comparison shall be detcrmined in ac-
cordance with paragraph (a) of Lhis sec-
fioa.

§$206.156 Transporiation allowances-—
gencral,

(a) Where Lhe value of gas has been
determined  pursuant Lo §206,152 or
§206.153 of this subpart a. a point (e.g.,
sales point or point of value determina-
tion) off the lease, MMS shall allow a
deduction for the reasmmable astual
cosbs incwrred by the lessee to {rans-
port uaprocessed gas, residue gas, and
gas plant products {from a le:_\se to a
peint off the lease including, if appro-
priate, transportation frem the lezse to
a gas processing plant of” the leags and
from the plant to a point away from
the plant,

(Y Transportation costs must e al-
located among all products produced
and Lransporled as provided in §206.157.

(¢3(1) Bxcept as provided in paragraph
(¢)(3) »f thiz section, fcr unprocessed
gas valued in accordance with §206.152
61’ this subpari. the trarsportaticn al-
lowance deduction on the basis of a
selling arrangement shall not axeead 50
percent, of the value of the unprocessed
gas  deotermined in accordance with
§2.‘G(§.152 of this subpart.

(2 Exceplt as provided in paragraph
(13 of this section, for gas production
valued in accordance with §205.153 of
this subpari the transportation allow-
ance deduction on the basis of a selling
arrahgement. shall naot exceed 50 per-
cent of Lhe value of the residus gag or
cas pant product determined 1 ac-
cordance with §206.153 of Lhis subpart.
For purposes of lhis section. natural
gas liguids shall bhe cousidered one
product.
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(31 Upon reguest, of a lowssec, MDMS
may approve o Lransportation gllpw—
ance deduction in excess of the lmita-
tiong preseribed by paragraphs (e)1)
and (32 of this zection, The lesseo
nust demoensirate that the transpor-
tetion costs incurred in excess of the
limitations preseribed in paragraphs
(o)1) and (ex2) of this section wets roa-
sonable, actual, and necessaty. An ap-
plication “or exception {(usng orm
MMS-4393, Request o KHxceed Hegu-
latory  Allowance Limitation shall
contain all relevant and supporting
documentalbion necessary for MMS3 lto
wake a determination, Undesr ne cir-
cumetances shall the value for royalty
parposes  wider any  selling arrange-
ent be reluced Lo oro.

(d) TIf, after a review andor aulllil.‘,
MMS determines that a lessee has im-
properly deterimined a transportation
adowance authorized Ly this subpart‘.,
then the legsee shall pay any addi-
tional royallies, plus interest, deter-
mined in accordance with 30 UI‘\‘H
218.54, or shall be entitled te a credit.
without interest. If the lessee lakes a
deduction for trangportation on the
Form MMS5-2014 by improperly netting
the allowance against Lhe sales value
of the unprocessed gas, residue gas, :_mrl
gas plant products instead of repo_rtmg
the allowance as a separate line l.tem,
Tz may be assessed an additional
amount under 206.157(0).

183 FIL 1272, Jar. 1560 1988, as amended atb 61
FR 5166, Wel. 12, 1096 61 FIR 43288, Aus. 10,
144993

$206.157 Determination of lranspor-
tation allowances.

(a} Arms-length tronsportaiion con-
fruefs. (1yiy For transportatiot cos:ts
incurred Ly a lessee under an ‘a.l'm 5=
length contract, the transportation al-
lowance shall be Lhe reasonable, actual
cnats incurred by tae lessee for trans-
purlting the unprocessed gus, residue
gas andior gas plant 1)1'0(]11«.‘1&_ mulr_w
taal contract, excepl as pl‘mn(}ge_d in
varagraphs (ady i and (a‘)(l)fm) of
i.:lis gection. subjeos to monitoring. re-
view, audii, and adjustiment. The lesses
shasl ave the barden of den}onsﬁrabmﬁ
that its contract is arvm’s-leugth, MMS
ricr appraval is not required before a
lesses may deduch costs incurred under
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an arml's-length contract. Such allow-

ances shall be subject Lo the Provisions

of paragrapl (f) of this secliog, The leg-

BPE must dainy a transportalion aliow-

ance by reporting it as a separate line

enfity on Lhe IFornt MM&—2014

(ii) Ini conducting reviews and A SR
MMS will examine wiether o not Lhe
ConLract refloets move than the Conasid-
eration acoually transferred either (i-
rectly or indirectly from the lesser 10
the transportor for (he transportation,
If the contract reflects niore than the
total couzideration, then the ML& may
réquire thet the trensportation allow-
ance be determined in accordance will:
paragraph (b of this section.

(1it) If the MMS dztermines that Lhe
cousideration paid pursuant Lo an
atm’s-length transportation contract
dces not reflect the reasonabls value ot
the transportation because of mig-
conducl by or betwe=n the con tracting
barties, or because Lhe lessen ntherwise
lras breached its duty to the lessor to
market the production for the mutual
henetit of the lessee and the lessor,
then MALS chall require that the trans-
portation allowance bhe determined in
accerdance with varagraph (L) of thig
seclion. When MMS determines that
the value of the transportalion may he
unreasonable, MMS will notify the leg-
see and give the lessse an oprortunity
L0 provide written information justi
I¥ing the lossne's Lranspoertation costs.

3y If en arni's-length  transpor-
tation contract includes more Lhan one
preduct in a gaseous phase and {he
transportation costs attributable +g
eacll product cannot le determined
from the contract, the total transpor-
tation costs shall be allocated in a col-
sistent and equitable manner to each of
the products transported in tie same
broportion as the ralio of the voltine
ol cach product (excluding waste prog-
ucts which Lave no value) to the verl-
ume of all products in the gFaseous
phase texcluding waste products which
have no value). Txcept as provided in
this pararraph, no allowance may e
taken for the costs of transporting
lease production which is not rovalty
bearitg withous MMS approval.

(i1) Nut,wi:llsmnding the  require-
inents of pavagraph (.. the lessee may
bropose to MMS a cost allocation
method on the basis of the values of
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Lhe products Lransported. MMS shall
approve the method unless it Jdetoer-
Imines Lhat it is uot consistont wilh Lhe
burposes ot the regulalions in this
part.

(3) Il an arn’s-tenath Lransportakion
zontract includes both vaseous and lig-
aitd products and tLhe transpor.ation
costs attributoble to cach caunot be
determined from the coatract, tre les-
see shall propose an allocation uroce-
dure to MMS. The lessce may use the
Lransportation allowanrce determined
in accordance with its proposed ailooa-
tion procedure until MMS issues ite de-
termination on the aceepbability of the
cost allocation. The loasee shall subimit,
all relevant data to support its pro-
posal. MMS shall then determine the
fas  ltransportation allowance Jased
upoen the legsee's proposal and auy ad-
ditional information MMS deems nec-
essary. The lessee must submit the ai-
location proposal withipy 4 months of
claiming the allocaled deduction on
the Form MMS-2014.

(4) Where the lessec's payinents for
transportation ander an arm's-length
contract are nos based on a dolla: per
unib, the lessee shall convert, whatevor
consideration is paid to a dollar value
aguivalent for the purposes of this sec-
Ligg,

(5) Where an slm's-length sales con-
Lract price or a posted price includoes a
provision whereby the liste(] price is re-
duced by a transportation factor. MMS
will not considarr Lhe transportation
factor to be a wransporlation allow-
ance. The transportation lactor may he
used in determiving the lessee’s Lross
proceeds for the sale of the product.
The transporiation factor MAY 1oL f#x-
ceed 50 percent of the bage brice of the
vroduct without MM approval.

by Now-arm’s-lengiie or ny condriact (1)
If a lessee hag a nomn-arm’s-length
transpourtation contract or has No con-
tract, including those situations where
the  lessee  periorms transportation
services for jtself., the transportation
allowance will be based upon the tos-
see's reasonable actual costa AS plo-
vided in this paragraph. All Lranspor-
lation allowances dednclod winler 4
non-alim's-lengtlh or no contract 8itua-
tion are subject to mounitoring, roview,
audit, and adjustinent. The lessse must
claim a transpoitation allowance by
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reporling it as a separabe line entry on
the Foun MDBE 2004, When tecessary
or apprepriate, MMS may direct a les-
see Lo modify its estimated or actual
tranaportation al’'owance deduction,

{2y The transportation allowance fur
non-ari’s-length or no-coalract situa-
tiong shall be based upon the lessec's
actual costs for ransportation during
the reporting period. including oper-
ating and maintenance exnenses, over-
head. atd either depreciation and a vre-
turn on undepreciated capital invest-
ment in accordance wilh paragraph
(LU231vIA)Y of this section, or a cost
equal Lo the initial depreciable invest-
ment in the trangportasion system
multiplied by a rate ol return in ae-
cordance wilth paragraph (W)(2xiviB) of
this seciion. Allowable capital costs
are generally those costs fov depre-
ciable fxed asse:s (including costs of
delivery and installation of capital
egquipment) which are an integral yart
of the transportation system,

(1Y Allowable operating expenses in-
ciude: Operations supervision and engi-
ueering; operaticns labor. fuel; utili-
ties, materials; ad valorem property
taxes: rent; supplies; and any other di-
rectly allocable end attributable oper-
ating expense which the lessee can coc-
wmentg,

(i) Allowable maintenance expenses
include: Maintenance of the transpor-
tation sysbem: maintenance of equip-
ment; maintenance labor; and other di-
recbly allocable and attributable main-
tenance expenses whiclh the lesseec can
document.

(111 Overhead directly attributeble
and allveable to the operation and
maintenance of the Lranspsrbation sys-
tem is an allowable expense. State and

¢ Trederal income taxes arxd severance

taxes and other lees, including royal-
ties. are not allowable expenses.

(ivy A leggee may use either deprecin-
fion or a return on depreciable capital
investinent, After o lessec has elected
Loouse either method for a transpor-
tation system. the lessee may not loter
cicel to change to the other allernative
without approval of the MBS,

tA) To compube depreciabion, thy les-
see ray elect Lo use elther a straight-
line depreciation method based on Lhe
Jife of equipment or on the life of Lhe
reserves which the trangsportation sys-

30 CFR Ch. I {7-1-02 Edition)

tein services, or a uait of production
method, Alter an election is wade, Lhe
legsee may not change methols with-
out MMS approval. A change i1 swner-
ahip of a transporsation system shall
nol alter Lthe depreciation schedule es-
Ltablished Ly the original transportons
lessee for purposes of the alowance
caleculation. With or wilhout a2 change
in ownership, a Lransportation system
shall be depreciated only once. lquip-
ment shall net be depreciated below a
reasonable salvage va.ue.

(BY The MMS shall allow as o cust an
amount equal Lo the allowable initial
capital investment in the transpor-
fation syvstem multiplied by tbe rate of
return delermined pursuant Lo pala-
graph (b2 v) of this section. Mo allow-
ance shall be provided for depreciation.
This alternative shall apply conly to
transportation facilities first placed in
service after March 1, 1988.

(v} The rate of return must Le Lhe in-
dustrial rate associated with Standard
and Poor's BBB rating. The rate of re-
fturn must be the monthly averge rale
as published in Standard anpd Lloor's
Bond Guide for the first month for
which the allowance is applicable, The
rate musal be redetermined at the be-
ginning of each subsequent calendar
year,

(331 The deduction for wanspor-
Lalion costs shall be determined on the
basis of Lhe lessee’s cosl of trans-
porting each product through each in-
dividual traasportation system. Where
more than one product in a gaseous
phase is transported, the alloealivu of
cosls to sach of {he products trans-
ported shall be made in a consigtent
and eguitable maunel in the same pro-
portion as the ratio of the volume of
each product (excluding waste productls
which have no value) to the volume of
all products in the gaseous plase (ex-
cluding waste products which have no
value). Mxceepl as provided in tais para-
araph, the Izssec may nol take an at
lowance [or Lranspersing a prodoact
which iz nol royalty hearing without
MM approval.

(il Notwithslanudiig the require-
ments ol paragraph (D)3, the lessee
may propose Lo the MMS a cost alioca-
Lion method on the bagis of tke values
of the products transported. MMS shall
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approve the method untess it doter-
tiines that it is not consistenl with the
purgoses ol the regulalions in Uhis
panri,

4y Where Doth gaseous and liguid
products are transporied through the
same trapsportation systom, the lessee
shiall propose a cost allocation proce-
dure Lo MMS. 'The lessee may use the
Lransportation allowance determined
in accordance with its proposed alloca-
tion procedure until MMS issues its de-
terminalion on the accsptabili ty of the
cosl allocation. The lessee shall submit
all relevant data to support its pro-
pesa.. MMS zhall then determine the
transportation allowance based upon
the lessee’s proposal and any addi-
tiongl information MMS decins nec-
essaly. The lessee musgs submit the al-
location proposal within 3 morths of
claiming the allocated deduction on
the Forin MMS-2014.

{8} A lessee may apply to the MM
for an exception from the requiroment
that it compute actual costs in sceord-
ance with paragraphs (bx1) through
(b}1) of this section. The MMS will
grant the exception only il the lessce
has a tariff for the Lransportation sys-
tem approved by the Federal Energy
Regulatory Commission (FERC) (for
both Federal and Indian leases) or a
State regulatory agency (for Federsl
loases). The MMS shall deny the excep-
tien request i7 it determines that the
tariff is excessive as compared Lo
arin's-length transportalion charges by
bipelines, ownad Ly the lessee or oth-
ers. providing similar transportation
services in that area. If there are no
arm’s-length  transportation charges,
MM shall deny the exception request
if: (I} No FERC or State regulatory
agency cost snalysis exists and the
FERC ur Stat: regulalory agency. as
applicable, has declined to Investizate
bursuanl to MMS tihrely objections
upon filing: and (it} the tariff sgnifi-
cantly exceeds the logse='s actual costs
for transportation as determined under
this sxction.

0 Reporting reguiremanis, (1) Arin's-
lengih contrecis. (D) 'The essee must no-
Lity MMS of an allowance Lased on ipn-
curred costs by using a separate line
entry on the Iforn MDMS 2014,

1) The MM& may require that a les-
gee subimit arm’s-length transportation
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contracts, production agreements, -
erating agrecments, and related docu
ments, Docaments shall bhr submitoed
within & reasonzble Lime. as  delep-
mined by MMS,

2y Now-armi’s-Tength ar no contract. (1)
The lessee must nolify MMS of an al-
lowance based on the thearred costs by
using a separate line entry on the
FForm MMS-2014.

(i1) For new transportation facilities
or arrangements, the lessee's initial de-
duction shall include estimates of the
allowable gas transportation cosls “or
the applieable period. Cosl estlimates
shall be based upoen the most recently
available operations dala for the trans-
bortatior system or, if such data are
not available, the lessee shall use oati-
mates based upon industry data for
gimilar transportation systems,

(iii) Upon request by MMS, the lessec
shall submit all ¢éata used to prepare
the allowance deduction. The data
shall be provided within a reasonaule
period of time, as determined by MMS.

{iv) If the lessee is authorized to use
its FERC-approved or State regulatory
agency-approved tariff as its transpor-
tation ccst in accordance wilh para-
graph (b)5) of this gection, it ghall fol-
low the reporting requirements of para-
araph (e)1) of this section.

(dy Interest and assessments. (1) 1f a
lessee nefs a transportation allowancze
against the royalty value on the Form
MMS-2014, the lessce shall be assessod
all amount of up Lo 10 percent of the al-
-owance netted not to exceed $250 per
.ease sclling arrangeinent per sales e-
riod.

(2) If a lessee deducls a transpor-
tation allowance on its Foerm MMS -
20i1 that exceeds 50 percent of the
value of the gas transported withont
obtaining prior approval of MMS under
§206.106, the lessee shall pPay inlerest
ol the excess allowance amount saken
from the date such amount s taken to
the date Lhe lessee filos an excepbicn
request with MMS.

(3 It a lessce erronecusiy reports o
transportation allowaice which resulus
in an underpayment of rovalties, inter
a8t shall Le paid on the amount of thal
underpayrient

(4) Interest required to le paid by
this section shall e determined in ac-
cordance with 30 CFR 218.54.
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iel Adjusfhinens. oy T the awbual
Lransvertation allowance is less than
Lhe amonnt the lessec has taken on
Form MMS-2014 for each month during
the allewanee reporting period. the les-
see shall be required Lo pay additional
vavaltins due plus inbersst compted
tdder 0 CRR 218.54 frorm the allowance
reporting period when the lessee Look
the deduclion Lo the date the lessee re-
pays the difference to MMS. If Lhe ac-
tual trangportation allowance is great-
ar Lhan the amount tle lessee has
taken on Form MMS-2014 for each
month during the allowance reporting
period, the Tessee shall be entitled to a
credit without interest.

(2) For lessens Lransporling preduc-
tion from onshoere Fedewml leases. the
lessee must submit a corrected TFortm
MME-2014 1o refiect actaal cosls to-
getller with any payment, in accord-
ance with instructions provided by
MMS.

(37 Ior lessees transporting gas pro-
duction from leases on the OCS, if Lhe
lesgsen's estimated transportation al-
lowance exceeds the allowance lazsed
on actual costs, the lessee must submit
a corrected Form MMS-2014 to reflect
actual costs, together with ils pav-
mezt. in accordance with instructions
provided by MMS. If the lessee's eshi-
mated transporiation allowance is leas
than the allowance bhaged on actual
coslas. Lthe vefund procedure will be
specified by MMS,

(D Alloweable casts in delernmuning t{rans-
poriafion allowances, Lessees may in-
clude, but are not MHmited to, the fol-
lawing costs in determining the arm’s-
length Lransporiation allowance under
paragraph (a) of this section or the
non-arn’s-length transportation alow-
ance under paragraph (Iy of this sec-
tion:

(1} Frm demand choarge: paid Lo pipe-
fwes, You must limit She allowable
costs for the firm demand charges Lo
the applicable rate per MMBLe multi-
plied v the selual volumes trans
ported. You may nob inelade any losses
incurred Tor previously purchased but
unused firm capacity. You also may
not inelude any gains associated with
releasing firm capacity. If you receive
a payvment or credit from the pipzline
for penalty refuinds, rale cagse refunds,
o1 other reasons, you must reduce the

1
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firm demaml chargs claimed on the
Fornmt MMS 2004, You mush wodify the
Fortn MMS-2014 by the amountl re-
ceived or credited for the afecled re-
porting period:

12y Gas supply veclignment (GSF) costs,
The GBIV costs resull, from & pipeline
reforming ovr terminating sapply con-
tracts with producers to implement the
restrucburing requirements of PFIERC
Orders in 18 CHR part 284;

3y Commodity  charges. 'Ihe  com-
medity charge allows the pipeline to
recovel Lhe costs of providing service;

(47 Wheeling costs. Ilub operators
charge a wheeling cost for transporting
gas from one pipeline Lo either the
same or anolher pipeline through A
market center cr hub, A hub is a con-
hecled manifeld of pipelines through
which a series of incoming pipelines
are interconnected o a series of out-
going pipelines;

(b)) Gas Rescarch Institute (GRI) jees.
The GRI conducts research, develop
ment, and commercialization programs
on natural gas relaled topics for the
benefit of the U8, gas industry and gas
cystomers, ORI fees are allowable pro-
vided such fees are mandabtory i
FiRC-approved tariifs;

(8) Annual Charge Adjustiient (ACA]
fers. FPIRC charges these fees Lo pipe
lines to pay for its operating expenses:

(1Y Payments feillier volwnelrie or in
rvalue) fur aclual ov ftheorelical losses.
This paragraph does not apply to non-
arm's-ienglh  transportation arrange-
ments unless the trensportation allow-
ance i8 based on a FERC or S.ate regu-
latorg-approved Lariff;

(8) Temporary storage scrvice:. This in-
cludes short duration storage services
offered by market centers or hubs
(cornmonly referred Lo as “parking™” or
“hanking’), or other temporary stor-
age services provided by pipeline Lrans-
Porters, whether actual or provided as
a4 matter of accounting. Temporary
storage is limiled to 30 days or less;
and

(0 Supplemental costs for compressinn
dehydration, and treativent of gas, MMS
allows (iiege costs only if such services
are reguired for Lransportaticn and ex-
ceed the services necessary to place
production into marketable condition
required under §8 206,152(1 and 206G.103¢ .
of this part.
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W) Nonwllowadle costs o delenmining
traveportalion wlloipances, Lessees may
not include the following costs in de-
termining the arm’'s-length transpor-
tation allowalve under palagraph (ad of
this scction or the neon-arm’s-length
tranzportalion allowance under para-
graph (b) of this section:

4y Fees or costs incurred for stovoge.
This includes storing production in a
storage facility, whether on or off the
lease, for more than 30 days;

(2) Aggregatorimaerketer fees, This in-
cludes fees you pay Lo another person
(including your affilistes) to market
your gas, inc:wling purchasing and re-
selling the gas, or finding or maintain-
ing & market (or the gas production,

(3) Penaltics you incur as ihipper.
Thess penalties include, but zre not
limived to:

(1) Over-deivery cash-out penalties.
This includes the difference between
the price ths pipeline pays 3sou for
over-delivered volumnes outside the Lol-
erances and the price you receive for
over-delivored volumas within the tol-
eralces;

(i) Scheduling penalties. This includes
penaities you incur for differences be-
lween daily volumes delivered into the
pipeine and volummes scheduled or
nominated at a receipt or delivery
poink;

{112y Imbalance penaliies. This includes
penalties you incur (generally on a
monbhly Lasis) for differences Letween
volumes delivered into the pipeline and
volumes scheduled or nominated at a
recelpl or delivery point; and

(ivy  Operational penailties. This in-
cludss fees yon incur for violation of
the pipeline’s curtailient or oper-
ational orders issued to protect the
operational integrity of Lkhe pipeline;

4y Intra-huh transfer fecs. Thase are
feas you pay W hub operators for ad-
ministrative services (e, title Lrans-
[oy Aracking) necessary to account for
the sale of gas within a hub; and

15) Other nonullowable costs. Aly cost
you incur for services vou are raguired
to provie at no cost to Lhe lesacy,

(h Oler frunsportation cost defernina-
{ions, Use Lhis seclion when caleulating
transportation costs to establisy value
using a nethack procodure or any other

7
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procedur: that reguires deduclion of
transpor,alion cosls.,

[ FLL 12720 Jem, 15,0 1988, as mnemnded al 53
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§206.158 Processing allowances—gen-
cral.

(a) Where the value of gas is deler-
mined pursuanlk te §206.163 of this sab-
part, a deduction shall be allowed for
the reasonable actual costs of proo-
essing.

(b)) Processing costs mist be alle-
cated among the gas plant products. A
sepatrate processitg allowairce must be
determined for each gas plant product
and processing plant relatinnship. Natl-
ural gas liguids (NGL's) shall be con-
sidered as one product.

(cH 1) Except as provided in paragraph
{2y of this section, the procesgsing al-
lowance shall nob be applied against
the wvalue of the residue gas. Where
there is no residue gas MMS may des-
ignate an appropriate gas plant prod-
uct against which no aliowance may be
applied.

(2) Inxcept as provided in paragraph
()3 of shis seclion, the processing al-
lowance deduction on the hasis of an
individual product shali 1ot exceed 66%
percent of the va'ue of each gas plant
product determined in accordance with
§206.153 of this subpart (such value fo
be reducmd lirst for any lransportation
allowances related to postprocessing
transporiation auwthorized Ly §206.150 of
tlhiis subpart).

3 Upon reguest of a lessee, MMS
may approve a processing allowange in
excess of the timitation prezcribed by
paragraph (¢)(2) of this section. The
lessee must demonstrate that the proe-
essing costs incurred in excess of the
limitaticn  prescribed in  paragraph
{e) 2y of this section were reasonable.
aclual, and necessary. An application
for exception (usng Form MMS-4503,
Reguest to Lxeeed Regulatory Allow-
ance Limitation) shall contain ail rel-
evanlt and supporting dosumentaton
for MMS to make a determination.
Under nc circumstances shall vhe vidue
for roya.Ly purposes of any gas plant
product be reduced Lo Zero. .

(1) Ixeept ag provided in  para-
graph (dyw2) of this section, no proc-
casing cost deduction shall be allowed



§206.159

for the costs of placing lease products
in marketable condition. including de-
hydration. separation, compression, or
storage, even 1if those funcliong are per-
ormed off Lhe lease or ab a processing
plant. Where gas is processed for she
removal of acid gases, commonly re-
terred Lo ax “sweelening,”’ no  proc-
essing cost deduction ghall e allowed
for such costs unless the acid gases re-
moved are further processed into a gas
plant preduct. In such evert, the lessee
shall be eligible for a processing allow-
ance as determined in accordance wilh
thigs subpart. However, MMS will not
grant any processing allowance for
processirg lease productien which is
not rovalty bearing.

(S If the lessee incurs exlragy-
dinary cosls for processing gag produc-
tion from a gas production operalion,
it may apply to MMS for an allowance
for those costs whicl shall be in addi-
tion to any olher processing allowance
Lo wiiich the lesses is entitled pursuant
to this section, SBuch an allowance may
be granted only if the les=2e can dem-
onstrale thab the costs are, by ref-
crence bu standard industry conditions
and praclice, extraordinary, unusual,
ol nneenventional.

(ii) Prior MMS approval to continue
an extraordinarvy processing cost allow-
ance 15 not required. However, to re-
tain the authority to deduct the allow-
ailce Lhe lesses must report the deduc-
tion to ¥MS in a forin and manner pre-
soribed by MM,

te) II MMS Jdetermines that a lessee
has imgproperly determined a  proc-
essing allowance authorized by this
subpart, then the lesses sball pay sny
additional rowvalties, plus interest de-
letmined in acceordahce with 30 CFR
218.54. or shail be entitled Lo a credit,
without interest. If the lessee takes a
deduclion for processing on the Form
MMS-2014 by improperly netling -he

allowance againgt the sgales value of

the gas plant products instead of re-
partineg Lhe allowance as a separale
line ilenr. he may Le assessed an addi-
Liomal amonni under 206.15% ().

[33 IRO1220 Jan. 16, 1488, as amended at 01

GG, Feh. 12 10860 64 P 28288, Auy. 10,
L9537
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§206.159 Delermination of processing
allewances.

() Arwds-length processing coniracts.
t1i) For processing costs incarred by a
lessen under an arm’s-length conlract,
the processing allowance shall be the
reasonable astiad costs incurred hy the
lessee [or provessing the gas under that
combract, except as provided in para-
graphs (a)1:(ii) and a)(1wiii) of this
zecltion, subject to monitoring. review.
audit. and adjustment. The lessee shall
liave Lhe burden of demonsirating that
its contract is arm’s-length. MM’
prior approval is not required before a
lessee may deduct costs incurred under
an arm’s-tength conlract. The lessee
must claim a processing allowance by
reporting il as a separate line antry on
the Form MM3- 2014,

(ily In conducting reviews and audits,
MMS will exatnine whether the con-
tract reflecls more than the consider-
ation actualy transferred either di-
rectly or incirectly from the lessee 1o
the processor for the processing. If the
contract relecls more Lhan the total
consideration, then the MMS may re-
quire that the processing allowance be
determined in accordance with para-
graph (b} of this section.

(i) If MM3 determines that the con-
sideration paid pursuant Lo aa arm’s-
length processing contract does not re-
flect the reasonable value of the proc-
essing because of misconduct by or be-
tween the contracting parties, or be-
cause the lessee otherwise has dreached
its duly to the lessor to market the
produclion for the mutual benefit of
the lessee and lessor, then MDMS shall
require that the processing allowanhce
be determined in accordance with para-
gravh (b) of 1hig section, When MMS
determines that the value of the proc-
essing may be unreasonable. MMS will
notify the Iessoe and give 1he lessee an
opportunity to provide written infor-
malion justifving the lessee’s proce-
ossing costs,

{2y Tf an ann’'s-length processing con-
tract includes more than one gas plaut
product and the processing costs at-
Ltrilutable to each product can be de-
termined frcm the contract, then the
processing costs fur each gas plang
product shall be determined in accord-
ance with the counfract, No alowance
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may be taken for the costs of proc-
sading lease producticn which is not
royalty-bearing.

(37 It an arm’s-length processing con-
tracs includes jpore than one gus plant
product and tiie processing costs ab-
tributable to each produclt carnoet be
determined from the cantract, ilhie les—
see shall propose an allecation proce-
dure to MMS. The lessee may use its
proposed allocation »rocedure until
MMS issues its delermination. The les-
see shall submit all relevant data to
support its proposal. MMS shall then
determine the processing allowance
basedl upon the iessee's proposal and
any additional infcrmation MMS
deerns necessary. No processing aliow-
ance will be granted Tor the coste of
processing lease production which is
0ot toyalty bearing. The lesses must
submit the allocation yroposal within 3
monshs of claiming the allocased de-
duction on Form MMS-2014.

(1) Where the lessee's payinents [or
processing under an ann's-lenglh con-
tract are not basod on a dollar per unit
basis, the lessee shall convert whalever
cons.deration is paid to a dollar value
equivalent for the purposcs of this sec-
tion.

(L) Nen-arnn’s-length or no contigcet. (1)
If a lessee has a non-arm’s-length proc-
essing contract or has no contract, in-
cluding those siluations where the les-
sce perfurms processing for itself, the
processing  allowance will be based
upen the lessece’s reasonable actual
costs as provided in this paragraph. All
processing allowances deducted undor a
non-arm’s-length or no-contract situa-
tioi are subject to monitoring, review,
audit, and adjustment. The lessee must
claim a processing allowance by re-
flecting it as a separate Iine entry on
the Torm MM3-2014. When necessary
or appropriate. MMS may direct a les-
aee to modify its estizated or actual
processing alluowalce.

2y The processing allowance for non-
arms-lenglll or no-conbract sitvations
shall be Lased upon the lessee’s actual
cosls for processing «during the ~eport-
Ing perieod, incluling operating sl
maintenance expenses, overheadl, arwd
elther depreciation and a relurn on
usrdeprecialed capital investment in
accordance with paragraph () (211vi(A)
of this section, or a cust egual to Lhe
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initial cepreciable mvestment in Lhe
processing plant multiplied by a rate of
return in accoerdance with paragzraph
2B of Lhis section. Allowable
capital costs are generally thaose costs
for depraciable fixed assets (including
costs of delivery aiud instaliation of
capital equipinent) which ave an inbe-
gral part of the processing plant.

(1) Allowable operating expenses it
clude: Operations supervision and engi-
neering; operations labor; fuel; utili-
ties; materialg; ad valorem property
taxes; rent; supplies; and any other di-
rectly allocable and attributable oper-
aling expense which the lessee can doc-
uinent.

(i) Alowable malntenance expenses
include: Maintenance of the processing
plant; maintenance of equipment:
maintenance labar; and other directly
allocable and attributable maintenance
expenses which the lesser can docu-
ment.

(iii) Overhead directly attributable
and allocable teo the operation aund
maintenance of the processing plan- is
an allowable expense. State and Fed-
eral incomne taxes and scverance taxes,
including royalties, are mnobt allowable
eXpenses.

(iv) A lessee may use either deprecia-
tion or a retwrn cn depreciable capital
investmernt. When a lessee has electad
to use either method for a processing
plant, the lessee may not later elocr to
change to the olher alternative with-
out approval of the MMS.

(A) To compute depreciation, tlie les-
see may elecl to nse either a strajght-
line deprecialion method based on she
life of squipment or on ths life of “he
resetves which the processing plant
sorvices, or a unit-of-production meth-
od. After an election is made. the les-
see may not chauge methods withoul
MM approval. A change in ownersiip
ol a processing plant shall not: alter the
depreciation schedule established by
the original processor/lessce [or pur-
poses of Lhe allowance c¢alculation.
With or without a change in ownership,
a processing plant shall be depiecinsnd
only onces. Equipment shall not be le-
preciated below i reasonable salvage
value,

(B3 The MMS shall allow as a cosl an
amount rqual to the allowable initial
capital mvestmert in the processing
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plant mulliplied by the rvate of relurn
determined  pursuant. to paragraph
(h12uw) of this scetion. No allopwance
shatl be provided for depreciation. This
alternative shall apply only to plants
first placed i service after March 1,
1988

(v1The rate of return mush be the in-
dustrial rate associalel with Standand
and Poor's BBBE rating. 'The rate of re-
turnt must be the monthly average rate
as published in Standard and Poor's
Bond Guide for the first month for
which the allawanee is applicable. The
rate inust he redetermined at the he-
ginning of each subseguent calendar
wear,

(3} The processing aliowance for each
gas piany product shall be determined
bhased on the lessee’s reasenable and ac-
tual cost of processing the gas, Alloca-
tion of costs Lo each gas plant product
shall e based upon generally accepted
acceunting principles. The lessee may
not take an sllowance for the costs of
processing lease prodiction which is
not toyally bearing.

4} A lessee may apply to MMS for an
exception from the requirement, that it
compute actial costs in accordance
withk paragraphs (bX1) through (L)3) of
this section. T'he MMS may grant the
exception only i (i) The lessee has
arm's-lengbh contracls for processing
obher gas proluction at the same proc-
essing plant; and (ii) at least 50 percent
nf the gas processed annually at the
plant is processed pursuant to arm’s-
lengtpy  processing contracts: if the
MMd grants the exception, the lessee
shall use as ils processing allowance
the volume weighted average prices
charged other persons pwsuant te
arm’s-length contract: for processing
at the same plant,

(¢ Reporting reguirenenis—i1) Armi's-
fength contracts. (ih 'T'he lessee must no-
Fify MMS3 of an allowance based on in-
curred ¢osls by using a scparate line
eniry on the Porn MMS-2014.

(ily The MMB may require that a les-
see  submit  anms-length  brocessing
conlracts and related documents. Doc-
uments shall be submitted within a
reasunable  tme, as deberunined by
MAMM3,

(20 Non—aorm's-length or no copdract, (i)
The Jessee must notify MMS of an al-
lowance based on the incurredd costs by

il
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uging o separale line snlry on the
Torm MMS3-2014,

(iiy For new processing plants, bhe
lesgee's nitial deduction shall inciule
estiinates of the allowable gas proc.
essing cests for the applicalile period.
Cogt estimates shall be based upon the
mogt,  recenlly  avaliable operations
data for the plan, or, if sueh data are
not avaliable, Lhe lessee shall use esti-
mates based upon industry data for
similar gas processing plan.s.

{iil) Upon request by MM3, the lessee
shall submit all data used to prepare
the allcwanece deduction. The data
shall be provided within & reasonable
period of time, ag determived by MMS.

(iv} If the lesgee Is authorized (o ase
the wolume weighted average prices
charged other persons as its processihg
allowance in accordance with para-
graph (Ui4) of this section, it shall fol-
Tow Lhe reporting requirems:nts of para-
graph (¢ 1) of this section.

() Interest and assessmenis. (1) 1F a
legsee nets & processing  allowadce
against the royal.y value on Lthe Form
MMS-2014. the lessee shall be assessed
an amount of up to 10 percent of the al-
lowance petted not btu exveed $200 per
leagse selling arrasgement per saies pe-
1ind.

(2) If a lessee deducts a processing al-
lowance on 1L Form MMS-2014 thal ex-
ceeds B66%: percent of the value of Lhe
Zas processed without oblaining piiov
approval of MMS under §206.158. the
lessee shall pay inlersst on bhe excess
allowance amoun. taken flom the date
such amount is taken to she date the
lessee {iles al exceplion reguest with
MM,

(3> 1f a lessee erroncously repolls a
processing allpwance which results in
an underpayment of royalties. interest
shall Le paid on the amount of that un-
derpavment.

(4) Interest recuired wo De paid by
this secticn shall be determined in ac-
cordance with 30 CFR 218.54.

(e) Adjusiments. () Il the agtual proc-
essing  allowance s lesy than the
amount the lessee has taken on Fom
MMS 2014 for each montl during the
allowance reporting period, the lossee
shnll pay adilitional rovallies due plus
interast computed under 30 CFR 218.54
from the allowance repesting period
when the lessee took the qoduction Lo
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the date Wie  lessec Tepays Lhe dif-
ference Lo MMS, H Lhe getual proc
essing allowinee s greater than <he
amouiit Lhe Tessee has laken on Porm
BAE-201E {or cach month luring the
allowance reporting perind, the lesses
shall be entilled Lo a credil without in-
Lerest,

(2) Fov lessees provessing prodaction
from oushore Faederal leases, Lhe losses
must subrlt a corrected Form MMS-
2014 to rcfleet actaal costs, Logether
with any payment, in accordance witnh
instructions provided by MM3.

(3) For iessees precessing gas produc-
tion from leases on the OCH, if the les-
gee’s estimated processing allowance
cxceeds the allowance based on actual
costd, the lessee nusl submit a cor-
recled Form MMS-2014 Lo reflect ac.
tual costs. Logether with its pavment,
in accordance with instructions pre-
vided by MMS. If the lessee’s estimated
costls were less than the actual costs,
the refund procedure will be speeified
by M3,

(fy Otirer processing cost delerninations,
The provisions of this section shall
apply to determine processing cosls
when establishing value using a et
hack valuation procedure or any obthoer
procedure that requires deduction of
processing costs.

123 I'IV 1272, Jan. 14, 1988, a8 anended al 23
140762, Nov, 14, [4B3; 61 Vi 566, Feb. 13
1996, 64 FR 43288, Auw. 10, 1999
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Nobwithstanding any other provi-
sions in these regulations, an operaling
allowance may be wsed for the parpose
of compuling payment ebligations
when specified in the notice of sale angl
the leagse. The allowance aincunl or
formula skall be specified in the notica
of sale and in the lease agreement.

Operating allowances.

161 WR 3804, Fen, 2. 1996]

Subpart E—Indian Gas

D6 IR LIA0h, Aug. 10, 1949, unless
e unted,

LIl w i

$206.170

Whai dees Lhis subpart con-
tain?

This subpart conbaing rovalty valu-

ation provisions applicable to Indian
legsees,
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{a) This sulpart applies Lo all gas
production from Indian ctribal and al
lattoed) oil and gag 18n80s (exceDt loases
on the Osage Indian Reservation. Thoe
purpese ol shis subpart ig Lo estabiish
the valug of production for royalty pur-
poses conaistent with the mineral longs-
g Iaws., other applicalde laws, and
lease terms, This subpart does pot
apply Lo Federal leases,

(b I Lthe specific provisions of any
IFederal  sbatule, treaty, negotiated
agreemernt, seftlement agreemenl pre-
sutbing from any administrative or ju-
dicial procecding, or Indian oil axd gas
lease are inconsistent with any regula-
tion o this subpart. then the Federal
statute, trealy, negotiated agrecitent.
sebtlement agrecment, or lease will
govern to the axtent of that inconsist-
BHey.

{¢) You may calculate the value of
proiduoction for royally purposes under
imethods other than those the regula-
tions in this title reguire. but only i
vou, the tribal lessor, and MMS jointly
agree to the valuation methodology.
Fror leases on Indian allotted lands, you
and MMS must agree to the valualion
mellmdology.

(dy All royaty paymenis yvou make
to MMS are subject to monitoring. re-
view, audit, and adjustment.

(e) The regulations in this subpart
are intended to ensare that the trust
responsibilities of the United 3tates
wilth respect to the administration of
Indian oil and zas leases are discharged
in accordance with the requirenients of
the governing mineral leasing laws,
treaties. and lease terms.

§206.171 What definitions apply to this
subpart?

The following definitions apply to
this subpart and Lo subpart J of part
202 of Lhis title:

Acovunting for congrarison means Lhe
same as dual accounting.,

Actioe apot market means o omarked
wlers - one or more MMS-acceptabie
publications publish bidweek prices (or
if bidweek prices are not available,
first of the nmonth prices) for at least
one index-pricing point in the inlex
zOne.

Allswanee means a deduction in de-
termining value for royvalty purposes,
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particular index sone. Any cliabge Lo
the index sones will be published in the
Frlieirat, REGTER. MMS will congider
the following five faclors and condi-
tions  in detsrmining  eligible  index
ZONes!

11y Areas for which MMS-approved
pubiications catabligh index prices thal
accurately reflect the value of produc-
Lion in the field or area where the pro-
duct.on occurs.

111 Conmmon markets served;

(11f) Common pipeline systems:

{iv) Simplification: and

(v Easy ldentification in MMES's gys-
tems, such as counties or Indian res-
ervasions.

{8y Tf market conditions change so
that an index-based mathod for deter-
minitig value is no lorger appropriate
for an index zone., MMS will hold a
technical conference lo consider dis-
qualification of an inlex zone. MMS
will publish notice in the FRLERAL
RiGisrER il an index zone is disquali-
fied. Tf an index zone iz disgualified,
then production frorr leases in that
index zone cannot be valued under this
paragrapi.

14 MMS periodically will publish in
the FEDEHAL REGISTER a list of accept-
able publications based on certain cri-
teria, including, but nct limited to the
following five criteria:

(1) Publicalions buyers and sellers
frequently use;

(ii)  Publications Trequently rel-
erenced it purchase or sales contracts;

(iily Publications thal use adeguate
survey technigues, including the gath-
ering of inforwation from a substantial
number of gales;

(ivy Tublications that publish the
range of reported prices they use to
calaialate their index; and

(v Publications Independent {rom
DOL lessors, end lessees
My Any  publication may petition

MM&$ to be added Lo the list of accept-
able publications.

iy MMS may exclude an individual
index price for an index sohe in an
MAls-approved publication if MMS de-
Ltermines that the index price does not
accurately reflect the vatue of produc-
tion in that index zone, MMS will pub-
lishh a list of excluded indices in the
FEDER AL REGISTRR,

Af
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(7 MMS3 will reference which tablas
in the publicatious you tmust use for

deterininng the associated  index
prices.
) The index-based wvalues deter-

wminenl under this paragraph are not
subject o deductions for wranspor-
iation or processing atlowances deler-
mined under §§206.177, 206.178. 206G.179.
and 206,180,

te} Deterntining tie minimn velue for
royally purposes of gas sold beyond Llie
firse inder pricing paind, (1) Notwith-
standing any other provison of this
section, the value for royalsy purposes
of gas production from an hudian iease
that js sold beyond the first index pric-
ing point through which it flows can-
net be less than the value determinzd
under this paragraph (e).

(2) By June 30 following any calendar
year, you must calculate for each
month of that calendar yea: youl safe-
ty net price per MMBlu using the pro-
cedures in patagrapl (e3) of this seo-
tion. You must calculate a safevy net
price for zachh month and for each index
zone where vou lave an Indian lease
Tor which you repert and pay royalties.

2} Your safety neb price (3) for an
inlex zone iz the velume-weighted av-
erage contract price per deliversd
MMBtu under your or your affiliate’s
artn‘sg-length contracts for the disposi-
Lion of residue gaz or unprocessed gas
prodoced from your Indian leases in
that index zone as comiputed under this
paragrapi (e)3).

(1) Ineclade in your calculation only
saleg under those contracls that estal-
lish a delivery point beyond the [irsh
index pricing peoint through which the
gas flows, and that include any gas pro-
duced from or allecable to one or more
of wour Indian lsases in that index
zone. even if the contracy alse includes
gas produced from Federal, Stabe. or
fee properties. Include in your volulne-
weighted average calculation lhose
volumes that are allocable 1o your In-
dinn leaszs in that index zoue,

tii) Do nol reduce Lhe contrast price
for any transportalion costs inculred
to deliver Lhe gas o the purchaser.

(ii1) For purposes of this paragraph
(e}, the contract price will not inclule
the following amounts:
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(A Any amounts you reccive in com-
promise or settlement of a predecessor
vontract for that gas;

(B Deduetions for you o2 any ather
person Lo put gas production into mar-
ketable condition or to market the gas,
and

(¢ Any amounnls related to market-
able scourities associated with  Lhe
sales contract.

(47 Next, vou mugt detlermine for
each tmonth the safety netb different al
(SND). You must perform this caleuwla-
tion separately for each indzx zone.

(1Y F'or each inlex zone, the salely
net differential ig equal Lo: BND = [(0.80
By - (126 » Y] where (1) i1s the index-
based value determined under 30 CFR
206,172,

(i1) If the safety net diferential is
positive you owe additional reyalties

153(1) To calculate the additional roy-
alties ¥ou owe, make the fcllowing cal-
culation for each of your Indian icages
in that index zore that produced gas
that was sold bheyond the first index-
pricing point through whoeh the gas
flowed and thalt was uged in the cal-
culation in paragraph (e 3] of this ssc-
tigr:

Lease royalties owed = SND =V < I, where
W= the lzase voyally rale anc Vo= the wol-
ume allpeable 1o Lle lease which produced
gas that was sold Leyond the Izt index pric-
ing poibt.

{ii) 1f gas vroduced from any of your
Indian leases is commingled or pooled
wilh gas produced from non-Tndian
properties, and if any of the combined
gas is seld at a delivery roint beyond
the first index pricing point throigh
which the gas flcws, then the valume
allocable to each Indian lease for which
gas was sold beyond the first index
pricing point in the calcwation unider
paragraph (e)(hil) of this seetion is the
volume vroduced from the lease muiti-
plied by the proportion that the total
voluine of gas sold beyoiad the first
index pricing point bears to the total
volume of gas commningied or pooled
from all properties,

(1) Add the oumbers calonlated {or
paclhh loase untder paragraph (ediir of
this section. The total is the additional
royalty vou owe.

(167 Yeu have the following regpon-
sibilities to comply wilh the minimem
value for royally purposes:
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(1) You must report Lhe safety uet
price for cach index zone Lo MME on
Form MMS 44110 Satety Net Report, no
later than June 30 following each cal-
giidar year:

tiiy You mnst pay and report on Form
MMS-2004 additional ruyaities due no
later Lhan Jung 30 tollowing ecacl cai-
endar year: and

(i) MMS8 may orde' you Lo ameud
vour safely net price within oue vear
from bthe date your Form MMS-44171 is
due or is filed, whichever ig later. Tf
MMS does not order any amendiments
within that one-year period, yowr sale
ty net price calculation is final.

) Excluding some or all frivdd leases
From valualion wnder this seclfion. (11 An
Indian tribe may ask MMS to sxclude
some or all of its leases from valuation
under this section. MMS will consulb
with BIA regarding the reguest.

(Y If MMS& approves the reguest for
your lease, you musl value vour pro-
duction under §206.174 beginning with
profduction on the firg: day of the sce-
ond month following the date MMS
pulnishes notice of its degision in the
FEDNBIRAT, REGISTER.

(iiy Ir an Indian tribe requests exclu-
sion from an index zone for less than
all of its leases, MMS will approve the
reguest only if the excluded leascs may
he segregated into one O mors groups
hased on separate fields within the res-
ervation.

2y An Tndian tribe may ask HMM3I to
terminate exclusion of its leas2s from
valuation under this section, MME will
consalt with BTA regarding the rve-
quest,

{1) If MMS approves the request, vou
must  walue vour production under
§20€.172 beginning with production on
the first day of the second month fol-
lowing the date MMS publishes notics
of ts decision in the TEDERAL REG-
ISTHIR,

(i} Termnination  <f  an exciusion
under paragraph (f(23) of this section
cannet take effect earlier thar 1 vear
alter the first day of the production
nonth Lhat the exclusion was eifective

(3 The Indian toibe’s reqguest Lo MM
under either patagraph (311 cr (2) ol
this section must be in the form of a
tribal regolution.

(8) FErclvwding Didian  allotied  lecscs
from pelualion wunder ils section (1pii
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MM may exclhude any Indian allotted
leases from valuation under this soc-
tiecn. MM will consull, with HIA re-
garding the exclusion,

(i) 1f MMS3 excludes vour lease. you
must value wour production uander
§206.171 beginning with production on
the first day of the secend month fol-
lowing the date MMS publishes notice
of its decision in the TrbERAL REG-
[RVHR,

(iil) If MMS excludes any Indian al-
Iotted leases under this paragraph
{231y it will exclude all Indian allotted
leases in the same field.

(21 MMS may terminate the exclu-
ston of any Indian allotied leases from
valuation uuder Lhis section. MMS will
consult, with BIA regarding the termi-
nation.

(ihy If MMS terminates the exclusion,
vou must value your preduction undey
§206.172 beginning with production on
the first day of the second month fol-
lowing the date MMS publishes notice
of its decision in the Pubinial, Rig-
ST,

§206.173 How do I calculate the alter-
native methodology for dual ac-
counting?

(a) Flecting o dual accounting method.
(1) If you are required to perform the
accounting for comparison (dual ac-
counting) under §206.176, you have two
choices. You may elect 0 perform the
dual accounting calculakion acccrding
to either §206.176{a) (called actua. dual
accounting), or paragraph (b) of this
section (called the alternative method-
ology lfor dual accounting).

(2) You musl make a separate elec-
tion to use the altermative method-
clogy for dual accounting for your in-
dian leases in each MMS-deszignaled
area. Your election for a designabed
area must apply Lo all of your Indian
leases in that area.

1y MM&S will publish i1 the TEbrRATL
RisGIsER a list of the lease prefixes
Liat will be associated with cach des-
ignated area for purposss of Lhis sec-
tion. The MMS-designated ateas are as
follows:

(A} alabama-Joushalla:

(B) Blackfeer Reservation,

(Y Crow Reservation;

(I Fort Belknap Reservation:

(1) Fort, Bertacld Redervalion;
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(") Fort Peck Reservation:

() Jicarilla Apache Heservation;

(HY MMs-designaled groups ol coun-
ties Inn the State of Oklahoma;

(1) Nava:or Reservalion,

(Jy Northern Cheyenne Reservation;

(K) Rocky Boys Reservation;

(L) Bouthern Ute Reservalion;

(M) Turtie Mountain Reservation:

(N)Y Ute Mountain Ute Reservation;

() Uintah and Ouvray Resesvation;

(P) Wind River Reservatior; and

() Any other area Lhat MMS des-
ignates. MMSE will publish a new area
designation in the FEDERAL REGISTRIL

(il) You may elecl Lo begin using lle
alternative methodology for Jdual ac-
counting at the beginning of ary
month. Tre first election to use the al-
ternative methodology will be effective
from the sime of slection through the
end of the following calendar year,
‘I'hereafter, each election Lo use the al-
ternative methodology must remain ‘n
effect for 2 calendar years. You may 13-
turn to the actwnal dual accounting
method only at the Dbeginning ol lhke
next election period or with the writ-
ten approval of MMS and the tribal les-
sor for tribal leases, and MMS for In-
dian allottee leases in the designated
area.

(ii1) When you elect t0 use the alter-
native methodology for a designated
area. you must alsc use Lhe alternative
methodolegy for any new wells con-
menced and any new leases acquired n
the desizgnated ares during the termm »f
the election.

(L) Calcalating value using the alfor-
native methodology for dual accounting.
(13 The alternative methodology al-
jasts the value of gas before processing
determined under either §206.172 or
§206.174 to provide the value of the gas
after processing. You must use the
value of she gas after procesging for
royalty payment puwposes. The amount
of the increase depends on yvour rela-
tionghip with the owner(s) of the plaat
where the gas ig processed. 1If you harve
ro direct or indirect ownerstip interest
i1 the processing pilant, then the ia-
crease is Iower, as provided in the fable
in paragraph {((2xii) of Lhiz section. 1If
you have a divect ov indirect ownership
interest in the plant where the gas is
processed, the increase is lhigher. as
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provided in paragraph (oy2rit) of ths
secbion.

(2) 'T'o calculabe the value of the gas
after processing using Lhe alternative
methodology for dual accounting, you
must apply the inerease to the value
before processing, determined in either
§206.172 01 §206.171, as follows:

(1) Value ol gas after plocessing =
{value determined under either §206.172
or §206.174, as applicable)y x (1 + incre-
ment for dual accounting); aad

(i) In this equation, the increment
for dual accounting is the number you
falke from the applicable Biu range, de-
termined nnder paragraph (5)(3) of this
section, in the following table:

Increment it | Incremen: it

Lessee has | lessee has

BTU range no owner- an owner-

ship interest | ship interest

i plant in plant

1001 to 1050 0275 75
1951 to Y100 . L. 0420 DE25
MM to <150 ... .. .0425 0750
15410 3200 . 0730 1225
1201 to 1250 . s 0ngrs 1700
1251 to “300 . 1175 2050
1300 to 135¢ ... 1400 2400
1351 to 1400 | 450 L2500
1401 to 1456 . 1530 _2€00
1451 to 1500 . 1550 2300
1501 to 1550 .. STE30 .2E00
1551 to 1600 . 1659 L2200
1601 to 1650 .. ... 1850 3e25
1651 to 1700 ... . 1560 3425
701+ 2000 .3E50

(3) 'The applicable Blu for purposes of
this zection is the rolume weighted-av-
erage Btu for the lease computed from
measurements at the facility measule-
ment point(s) for gas production from
ithe lease.

(4) If aby of your gas from the lease
is processed during a month, use the
following two parazraphs ¢ deternine
which amounus are subject to dual ac-
counting and which dual accounting
method yeu must use.

(Y Weighted-average Btu content de-
termined under paragraph (D03 of this
section is greater than 1,000 Btu's per
ecubic fool (Btu/ief) All gas production
o the loasce s subject to dual ac-
counting and you must use the alter-
native method for all thatl gas produc-
bioir 1f you elecled to use the alter-
native method under this section.

(iiy Weighted-average Btu content de.
Llermined under paragraph (0(3) of this
section is less than or eguwal to 1,000
twel. Only the volumes of lease pro-
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duction measured at foollity measure-
went points whose yurality  exceeds
1,000 Blu/ef are subject So dual account-
. and vou may use the allernative
methodology for these volumes. Fou
cas measured al facility measurcment
points for Lhese leases where the gual-
ity is equal to or less than 1,000 Biusef
vau are not required to do dual ac-
counting.

$206.174 Iow do 1 value gas produc-
tion when an index-based method
cannot be used?

(a) Situalions in which an ihder-based
method cannot be wsed, 14) Gas produc-
tion must be valued under this seclion
in the following situations,

(i} Your lease ig not it an index zone
(or MMS has excluded your leasc from
an index zone.

(ii; If your lease 18 in an index z2ohe
and vou sell your gas under an avin’a-
lengthl dedicated contract, then the
value of your gas is the higher of the
value received under the dedicated con-
tract determinod under $206.1740) or
the value under § 206,172

(iii} Aiso use this seclion to valuo
any olher gas production that cannot
e valued under §206.172, as well as gas
plant products, and to value compo-
nents of the zas stream that have no
Btu value (for example. carbon dioxide,
nitrogen, etc.j,

(2) The valte for royalty purposes of
gas produclion subject to this subpart
is the value of gas determinced under
this section less applicable allowances
determined under (his subpart.

(3) You must determine the value of
gas production that is processed and is
subject to accounting for comparigon
using the procedure in §206.176.

(4) This paragraph applies if your
lease has a major portion provision. Tt
also applies if vour lease does nol have
a major portion provision but the iease
provides for the Secretary Lo determine
value

(i) The value of production you must
initially report and pay is the value de-
termined in accordanc: with the other
paragraphs oi this section.

(i) MMS will determine the major
portion value and notify you in the
FEDERATL. REGSTER of that value, The
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value of produstion Zor royalty pur-
pPases tor your lease [s the higher of ei-
ther the valie determined under this
section which you inftially used to re-
port and pay royalties. or the najor
portion wvalue calculated under Lhis
paragraph (a)(4). if the major portion
value 1s higher, you must submit an
amended Form MMS-2011 to MMS by
the due date specified i the written
notice from MMS of Lhe major portion
value, Lale-payment interest under 30
CFR 21854 on any underpayment will
not begin to accerue until the date the
amended Form MMS-2014 is due to
MMS.

(ii1) Except as provided in paragraph
(A4 ivY aof this section, MMS will cal-
culztic the major portion value for each
designated area (which are Lhe same
designaled oreas as under §206.17)
usirg values reported for unprocessed
gas and residue gas on Form MMS-2014
for gas produced from leases on that
Indian reservation or other designated
arez. MMS will arrey the reported
prices [rom highest .o lowest price.
The major portion value is that price
at which 26 percent (by volume) of the
gas (slarting from Lhe highest) is sold.
MMS cannot unilaterally change the
major porticn value after you are noti-
fied in writing of what that value is for
your leases,

(iv) MMS may calculate the major
portion value using dilferent data than
the daba  described in  patagraph
) 4ill} of tnis section or data Lo aug-
menl the data descriled in paragraph
ta)4)(iih) of this sectien., This may in-
clude price data reported to the State
bax authority or price data from leases
MM has reviewed in Lhe designated
area. MMS may usc this alternate or
the augmentad data source beginning
with praduction on the first day of the
month following the date MME pub-
lighes notice in {he TEDERAL REQISTER
that it is caloulating tne major portion
Using o method in this paragraph
a4 ivy of Lhis sectiow.

(4 Armios-Dongthy ceilracts. ¢y The
valuz of gas, residue gas, or any gas
plant product vou sell under an arm's-
length contract is the gross proceeds
accruing Lo you or yvour affiliate, ex-
copt o as provided  in paragraphs
PBrID=Civy of Lhis seclion.
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1) You have he burden of dom-
onsbrating that your conbract is arm’s-
length,

(iir T conducting reviews awd audits
for gas valued based upon gross pro-
veeds wnder this paragragh, MMS will
exahline whellhicr ar nob your conbiact
refiects the total consideration actu-
ally trausferred elther direstly or indi-
recly ftom the buyer to you ol ¥Vour
affiliate for the gas, residue gas, or gas
plant product. 1f she contract does not
reflect the total consideiation, then
MMS may reqaire that the gas, resicue
gas, or gas plant product zold uhder
that contract be valued in accordance
with  paragraph () of his section.
Value may nol be iesg than the gross
proceeds aceruing to you or your afril-
iate, including the additionLal consider-
ation,

(iil) If MMS desermines for gas val-
ued under this paragraph that the gross
proceeds acerning to you or your afril-
iate undor an arn’s-lenguh contract do
not reflecl the value of the gas, residue
gas, or gas plant products bhecause of
misconduct by or between the c¢on-
tracting parties, or because you other-
wise have breached your duty to the
lessor to market the production for the
mutual benelit of you and the lessor,
then MMS will require thkat the pas,
residue gas, or gas plani product bhe
valued under paragraphs (32 or (3 of
this seclion. In these cirvumstances,
MM3 will notify von and give you an
opportunity {o provide written infyr-
mation justifying your value,

(iv) This paragraph applies bo situa-
tions where a pipeline purchases gas
from a lessee according Lo a cash-out
program ubder a transporlation con-
tract. BFor all over-deliverad volumes,
the royalty value is the price the pise-
line is reyuired Lo pay for volumes
wilhin the tolerances for over-dolivery
specified in the trausporiation con
tract. Use the same value for volumes
that exceed the over delivery btoler-
ances evan if Lthosr volumes are subject,
to a lowaer price specilied in the trans-
portation contract. BHowever, i MIS
determines that the price specified in
Lhe trarsporctation conbract for over-
delivered velumes is unreasonably low,
the lessees must value all gvor-deliv-
ered volumes under paragraph (¢)(2) or
(3y of this section.
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2 MAMS may require you v certifly
st vour arpys-length contract provi-
sions include all of the cousideration
e buyer pays, either directly or indi-
rectly, for the gas, residut gas. ur gas
plant procuct,

(o) Nowewn's-lenoth contracls. If yvour
gas, residue gas, or any gas plant prod-
wet is nob sold under an ann's-length
contract, then you niust vatue the pro-
duction using lhe first applicabe
metliod of the following tlhiree mebhods:

(1) The gross proceeds accruing 1o
Jyou under your non arm’'s-langth con-
Lract salte for other dizposition other
than Ly an armn’'s-length contract), pro-
vided that those gross proceeds are
equivalens Lo Lhe gross proceeds de-
rived froin, or paild undet, comparable
arim’s-length contracts for purchases,
sales, or other dispoesitions of like-
guality gas in the same field (or, if nes-
pssary to obtain a reasonable sample,
Tom the same area). For vesidue gas or
gas plant products, the comparab.e
arm’g-lenglh conbracts must be for gas
rom the same processing planl (or, if
aocessary Lo obtaia a reasonable sam-
ple, from Nearby pants). In evaluating
she comparability of ars’s-length con-
Lracls for the purposes of these regula-
tions, the following factors will he con-
zidered: price, time of execution, dura-
tLion. market or markets served, terms,
qualily of gag, resilue gas, ¢ gas plant
produets, volume, and such other fac-
Lovrs as may be appropriate to reflect
the value of the gas, residue gas, or gas
plant products.

(2) A value deternnined by congider-
atlon of other Infermation relsvant in
valuing like-guality gas, res;due gas, or
gas plant products, including gross pro-
cecds under armn's-length contracts for
like-qualily gas in the sarie fieid or
nearby fields or areas, or for residue
gas or gay plant producte from  the
same gad plant or olher nearby proc-
essing plants Other factors to considzr
include prices received I apol sales of
gas, residie gas or gas plant products.
ollier reliable public sources of price or
market, information, and olher infor-
mation as to the particular lease oper-
ation or the salability of such gasy, res-
idue gas, or gas plant products.

13y A nel-baclk method o1 any olher
reasonabie method to determine value.
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() Supporling date. 1 you determine
the value of producticn under para-
graplt (0) of this section. you musl o
tain all data relevant to the deteuning-
tion of rovalty value.

1) Sueh Jdata will e subject, Lo To-
view and audit, and MMS will direct
you Uy use adifferent value if we detei-
mine upon review o andit thst the
value you reporied is inconsisiteul wilh
the requirements of these regulations.

(2) You must make all such daba
available upon request to the aatbou-
iwed MMS or Indian representatives, Lo
the Office of the Inspector Goneral of
the Department, or other authorized
persons, This includes your arm's-
tength sales and volume dala for Like
nuality gag, residue gas, and gas plant
products that are sold, purchased. or
olherwise obtained fron: the same proc-
essing plant or froim nearby brocessing
plants, or from the same or nearby
field or area.

(@) Inproper values. If MMS deter-
mines that you have not properly de
termined value, you muasi pay the dif.
foerence, if any, belbween royalty pay-
ments made based apon the value you
used and the royalty payments thab
are dug based upon the value MMS es-
tabliched. You also musi pay interest
computed o that difference under 30
OFR 21854 If you are entillec 1o a
credit, MMS will provide instructionbs
on how Lo talke that crelit,

() Value guidance. Yol may ask MMS
far guitance in determining valuwe, You
may propose a valualion method Lo
MME. Submit all avallable data related
to your proposal and any additional in-
fermation MMS decms necessary. MMS
will pl'omptly review your proposal and
provide vou with a noun-binding deter-
mination of the guidance you request.

(g1 Mintmuwn palue of production. (1)
For gag, residue gas, and gag plant
productz  valugd unde- this seclion,
wiwder no cirewmstances may the vaiue
ol production for royalty purpases e
less than the gross procecds accrumg
Lo the lessec (Including its affifiales)
for gas, residue gas andior any gas
platy products, less agplicdable Lranis-
portation allowances and processing il
lowances dotermined wuier this suls-
part.

2y For gas plant products valued
under Lhis section and not valuoed
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you nmush convert whatever consider-
atiol is pald Lo a dollar value ngquiva-
lent for vlie purposes of Lthis section.

2 Where an arm's-lenglh sales con-
tract price includes a reduction for a
Lransportation factor, MMS will not
vonslder the transporviation fastor to
e o transportation allowancz. You
imay use the transpertation factor to
determine your gross proceeds for the
sale of Lhe product., However, the trans-
portation factor may not exceed 50 por-
cent of the base price of the jproduct
witlout MMS approval.

(bi Delermining a transportation allow-
ance wnder o non-arms-length or ne con-
tract, {1V This paragraph explains how
te delermmine your allowance if you
hiave o non-arm’s-length transpertation
contract or no contracs.

(i) When you have a non-arm’s-length
travsportation contract or no contract,
inciiding those situalions where you
perform  transportatien services for
yvouwself, the transporiation allowance
in based upon your reasonabla, allow-
able, actual costs for transportetion as
provided in this paragraph.

(ii) All transportaticn allowances de-
ducled under a non-arm's-length or noe
contract situation are subject t3 moni-
toring, review, audit, and adjustment.
You must submit the actual cost infor-
mation to support the allowance to
MMS3 on Form MMS-4285, Gas Trans-
portation Allowance Report, within 3
motths after the end of the 12-monih
pericd Lo which the allowance applies.
However, MMS may approve a longer
time period. MMS wil. monitor the al-
lowance deductions t¢ ensure that de-
duciions are reasonab.e and allowable.
When necessary or appropriate, MMS3
may reguire you to modify your actual
transportation allowance deduetion.

(41 This paragraph explains what ac-
tual transportation costs are allowable
wder a non-arnm’s-length contracl or
no contract situation. The transpor-
fation allowonce for non-arm's-length
or no-contract situations is baszd upon
vour acbual costs for branspoerlation
during the reporting pericd. Allowable
coslg include operating and mainte-
nance expenses. overhead, and either
depreciation and a Teturn on
undepreciates] capital investiment (in
accordance with paragraph (b2)iv){A)
of thig section). or a cost equal to the
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initial depreciably investroent o the
transportation syastem multiplicd by a
rate of raturn in zccordance with para-
graph (by2)iviB. of this sectioi. Al-
lowable capital cosls are geouerally
those costs for depreciabile fixed assets
(includirg costs of delivery and instal-
lation of capital ecquipment) that are
all integral part of the transportation
aystem.

(1) Allowable operaling expenses in-
clude operations supervision and engi-
neerilyg, operations labor, tael, utili-
ties, malerials, ad valoprem property
taxes, rent. suppl.es, and any other di-
recily allocable amxl atiributable oper-
ating sxpense thas you can document,

tiiy Allowable maintenaince cxpenscs
include maintenance of the Lranspor-
tation syslein, maintenance of equip-
ment, maintenance labor, and other di-
rectly allocable and attribontable maii-
tenance expenses Lhal yvon can docu-
menb.

(1117 Overhead directly attributable
and allocaldle tLc the operation and
maintenance of Lthe transportation sys-
tem 18 an allowable expense. State and
Irederal income tlaxes aml severance
Laxes and other lees, including royal-
ties, are not allowable expenses.

(iv) You may use either depreciation
with a return on uhdepreciated capital
investment or a returii on depreciable
capital investment. Afler you have
elected Lo use either meoethod for a
transportation system, you may not
later clecl Lo change Lo the olher alter-
native without MMS approval.

{A) To compute depreciation, vou
may elact to use cither a straight-line
depreciation method based on the life
el eyguipiment or on the life of the re-
serves Lhat the transportation systerrn
services, or a ulil of production meth-
od. One: vou make an election, you
may not change methods without MMS
approva.. A change in ownership of a
transporsation system will notl alter
the Jdepreciation schedule that the
original trauspoiteriicssce esbablished
for purposes of tho allowenee calcula-
tivn, With or without a change in own-
ership. & transportation system may he
deprecialed only once. Tquipment may
not be depreciated below a reasonable
salvage value. Tc compute a retirn on
undepresiated capital investinent, yvou
will tmualtiply the undepreciated capital
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Investment 10 Lhe ransportation sys-
tem by the rate of return determined
under pavagraph Cnocdiv) of Lhis see-
tion

(B To compute a relurn on depre-
viable capital investioent, you wiil
multiply the initial capital investment
in the transportation system by the
ale of return debermined under palta-
graph (bH2)v) of this section, No allow-
ance will be provided fur depreciatioa.
This alternative will apply ounly o
ransportation facilities firsy placed m
sarvice after March 1. 1988,

{v) The rate of return is the indus-
trial rate agsociatel with Standard and
Pour's BBB raling. The rate of retum
is the monthly average rabte as puo-
lished 1u Standard and Poor’s Bond
Guide for the first month of the report-
ing period for which Lhe allowance is
applicable aud iy elfeclive during Lhe
reporting period. The rate must be re-
determined al. the beginning of each
subsegquent  transportation allewance
reporting period ithat is delermined
under paragraph (bi(4) ol this section.

(3 This paragrap) explains how to al-
locale transportation costs to each
product and transportation system,

(iy The deduction for transportation
coste must be delermined based on
vour cost of trangporsing each produst
through each individual transportatien
system. 1i you Lranspors more than one
product in a gaseons phase, the alloca-
tion of costs to each of the products
iransported must be made in a con-
sistent and equitalile manner. The alln-
cation shoutd e in the samne propor-
vict that the volume of each product
excluding waste preducts that have nc
value) beals to the volume of all prod-
uchs in the gaseoas phase (excluding
waste prolucts thab have no value), Tx-
cepl as provided in thisg paragraph, you
may not take an allowance for trans-
sovbing o product thal is not royaluy
hearing withoul MWS approval,

(iir As an alternative vo the reguire-
nents of paragraph (bY(Dii) of Lhis sec-
Siodn, vou may proposc to MMS o cost
ailocation melhod based on Lthe val
of Lhe products Lrinsported. MMS will
approve the method upon determining
~hat it meets one of Lhe fwo following
Cequirements:
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(A1 The methodology in paragraph
(budyiy of 1thig section cannot be ap-
plied: and

(3 Your proposal is more reasonable
than the method in paragraph H}3W0
of this section.

(h Your Lansportabion  allewance
under this paragraph () must be deter
mined based upon a calendayr yeal or
other period if you and MMS agree Lo
an alternative.

(5 If you trahsport bath gaseous and
Taguid products  through the same
Lrangportation system, you must pro-
pose a cost allocation procodure to
MMS. You may use the transportation
allowance desermined in  agcordance
with vour proposed allocation proce-
dure until MMS isgues its determina-
tion on the acceptabilily of the cost al-
location. You are reguired to submit
all relevant data to support your pro-
posal, MMS will then determine the
transportation allowance based upon
your proposal and any additional infor-
malion MMS deoems necessary.

() Using Lthe alfernalive transpertalion
calewlulion when youw fwve @ non-arer’s-
length or no condract. 1) As an alter-
native {0 computing your Lranspor-
tation allowance under paragraph (h) of
this section, you may use a5 the trans-
portation allowance 10 percent of vour
gross proceeds but nct to exceed 30
cents per MMBTu.

12y Your election Lo use the alter-
native transportation allowance cal-
culation in paragraph (¢i1) of this sec-
tion must be made al the beginning of
a monih and must remain in efiect for
an entire calendar yoar. Your first
clection will remain in effect unrtil the
end of Lhe succeeding calendar year,
except for elections effecltive January 1
that will he e’ffective oaly tor that cal-
endar year.

(1Y Reporting your transportiafion al-
lowance, (1) IFf MMS requests, you muast
submit il data used o detormine yaar
transportation allowance. Thes dala
must be provided within a reasonable
period of time that MMS will deter-
mine.

(2) You must report transpo bation
allowances ag o separale liue e on
Form MMS-2014. MMBS may approve a
different reporting procedurce on allot-
toe leases, anl with lessor approval on
tribal leases.
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206,180 How do [ delermine an ac-
tanl processing allowanee?

Ay Deferviining o processing allnwitiee
it yad ive an o oarmss-ieeplh processing
confroel. (10 This paragraph oaplains
how vou determine ain allowance upder
an ami’s-length procegsing contract.

11 The processing allowance is the
reascnable actual cests you i
process the gas under that conptract.
Paravraphs (a)1)ii) and (i) ¢f this
seclion provide a limited exception.
You have Lhe burden of demoenstrating
that your contract is arm’s-lenglh,
You are reguired 10 submit 1o MMS o
copy of your arniy’s-lergth contract{s
and all subseguent amendments Lo the
contract{s) within 2 months of the date
MME receives your {ivst report that do-
ductls the alitowance ou the FForm MMS-
2014.

(i1) When MMS conducts reviews and
audizs, we will exarmine whether the
contract reflexts more bthan the consid-
craftion actually transferred either di-
veelly or indivectly from you to the
processor for the processing. If tie con-
tract reflects more than the total con-
sideration, then MMS may require that
the processing allowance be deter-
mined under paragraph (1) ol this sec-
tion

(ii.y If MMS determines that the con-
sideration paid uunder an arm's-length
processing contract does not reflect Lhe
value of the [rocessing because of mis-
conduct by or between the conlracting
parties, or bezause you olherwise have
reached your duty to the lossor to
marszet the production for the mutual
benefit of you and the lessor, then
MMS will reguire thas the processing
allowance be determined under para-
graph () of this section. In these cir-
cumstances, MME will notify you and
give you an opportulity to provide
written information justifying vour
processing cosls,

Z) I your arm’'s-length processine
contract inchndes more than one g‘a-s
plant product amnd the processing cosis
atbributable to each product can be de-
termined Irom the coatract, Lhen the
processing costs lor each gas plant
product must be determined in aceord-
ance with the contract. You may not
take an allowance for the costs of proc-
easing lease production that is not roy-
alty-bearing.

o
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(< T0 your arnys letsrth processing
sonbract includes more Lhan onhie
plant product and the processing costs
attributable Lo each producl cannot be
determined 1rom the contract. you
ipuslh propose an allocation procediute
tix MMS. You miay use your proposod
allocation procedure until MM issues
it determination. You are required to
sabmiit all refevant data Lo suppert
vour proposal. MMS will then deter-
mine bhe processng allowancs based
upon your proposal and any additiconal
information MMS deems Oecessary.
You mav not take a processing allow-
ance for the costs of processing lease
produclion that isnot royaluy-bearing.

(4 Tf your payments for processing
ander an arm's-lengih contract are not
ascd on a dollar per unit price, you
must convert whalever consideration is
paid to a dollar value eyuivalent Zor
the purpeses of this section

(b Defermining « processing vliowance
i wou have ¢ non-ann’s-length conftract
or no contracd. (10 This paragraph ap-
plies if you have a now-arm’s-length
processing contract or ho conlract, in-
cluding (hose situations where vou per-
ferm processing for yoursell.

(1) Il you have a non-arm’s-length
contract or no conlract, Lhe process. ng
allowance is based upon your reasnm-
able actual cosls of processing as pro-
vided in paragraph (bX2) of this sec-
fion.

(ii)  All processing  allewances le-
tucted under a non-arm’s-lengil or 1o-
contract situation are subjact to moili-
woring, review, audif, and adjustment.
You must subinit the actual cost infor-
mation to support the allowance Lo
MMS on Form MMsS-4108, Gas Proce-
essing  Allowance BSunnlary HReport,
within 3 months after Lthe end of the 12-
month period for which the aliowance
applics. MMS may approve a longer
Lime period. MMS& will moaitor the al-
lowance deduction to ensure that de-
ducticns are reassuable and allowable.
When necessary or oappropriate, MMS
may require you to modify yvour proc-
amsing allowance,

(3 The processing allowance for non-
arnys-length or ro-conlract situabions
is based upecnr your actual costa for
processing during the reporting period.
Allowable costs inclwle operating and
mainlenance expensas, ovetrhead, and
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eilther deprecialbion and a returt o4
widepreciated capital investment (ia
aecordance with paragrapn (D2 nivia)
of this section), or a cost equal to the
inilial depreciable investinent in the
processitig planl muitiplied Ly a rate of
raturn in accordance with paragraph
(2 ivicEy of this section. Allowable
capital costs are generally those costs
for depreciable fixed assets (including
costs of delivery amd installation of
capital equipment) that are an integral
part of Lhe processing plant,

(i} Allowable operating expenses in-
clude operations supervision and engi-
reering, operalions labor, “uel. utiii-
ties, materials, ad valorem property
taxes, renh, supplies. and any other di-
rectly allocable and attribusable oper-
abing expense that the lessee can doou-
ment.

(iiy Allowable maintenance expenses
include maintenance of the processirg
plant, mainlenance of &quipment,
maintenance labor, and olher directly
a2llocable and atiributable maintenance
expenses that you can docunment.

{111y Owzrhead directly attribulab.e
g allocable Lo the operation ard
inaintenance of the processing plant is
i allowable expense. State and Fed-
eral incorie taxes and severance lLaxes,
including royalties, are not allowable
eXpenses.

(iv) You may use either depreciaticn
with o return on undepreciable capital
investiment or a return on lepreciable
capital inveslment. After you elect fo
use cithier melhod for a processing
plant, you may not later elect 1o
change to the other altervative wita-
out: MM3Z approval.

{A) ‘To compute depreciation, wou
may elect to use either a straight-line
depreciation method based ot the lile
of equipment or o the life of the re-
sorves Lbal the processing plant serv-
ices, or a1 unil-of-production method.
Once you make an election, you may
pot change methods without MMS ap-
aroval. A change in ownership of a
srocesging plant will not alter the de-
oreciabion schedule that the original
arocessorlessee  established  for pur-
aoses  of the allowance calculation.
However. for processing plants you or
vour affillate purchase tlat do not
have a provicusly claimed MMS depre-
rintion schedule, you may treat tae
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processing plant as a newly installed
facility for depreciaticn purposes. A
processing  planl may be depreciatel
only oncé, regardless of whebther there
is a change in ownership. Mguipment
may 10t be depreciated below a renson-
able salvage value. 'T'o compute a rve-
tarn on undepreciated capital invest-
mients, you o mnust mulliply  the
undepreciable capital investnent in
the processing plant by the rate of re-
turn  determined  under  paragraph
(123 v) of this section.

(13 To compute & return on depre-
ciablz capital investment., you must
multiply the iaitial capital invesbiment
in the processing plant by tho rale of
return  determined  under paragraph
(LH2X V)Y of thig gectivn. No allewance
will e provided for depreciation, This
alternative will apply only to plants
first placed in service after March 1,
1988.

(v) The rate of retuin is the indas-
trial rate assosiated with Standard and
Poor's BBE rating, The rate of return
iz the month.y average rate as pub-
lished in Standard ard FPoors Bond
Guids for the frst month for which the
allowance is applicable. The rate must
be redeterinited at tre beginning of
cach subsequent calendar yvear.

3} Your processing zllowance under
thig paragraph (b) musl be determined
based upon a calendar year or othel pe-
riod if you and MMS agree to ar alter-
native.

(4) The procassing allswance for each
zas plant product must be determined
based on your reasonable and actual
cost of processing the gas. You must
base yvour allocation of costs to each
gas plant product upon generally ac-
cepted accounting principles. You may
net take an allowance for the costs of
processing lease production that is not
royvalty-bearing.

(Y Reporting wour processing allow-
ance. (13 If MMS regques you must
submit all data uged toe delerimine yoar
processing allowance. The data must be
provided within o reaxonable perfiod of
time, ag MM3 determines.

(2) Yau must report gas processing
allowances ag a separale line izem on
the Forim MM&-2014. MMS may  ap-
prove a different reporting procedure
far wllottee leases, and with iessor ap-
proval on tribal leases.
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with parasraph (h2xiviB) of this sec-
Lion. Allowable capital costs ars gen-
crally those costs for depreciable as-
selz, including costs of delivery and in-
stallation ol capital equipment, that
are an integral parl of the (rans-
tmission line. A return on capital in-
vestad in the purchase of real estate for
transmission facilities may be allowed
providad that the lessee demonstrates
the necesgity for such purchase, the
purchased land ig not on a Federal geo-
thermal lease, and MMS3 approves the
deduction; the rate of return shall be
thie same rate determined in paragraph
(hii2)ir) of this section.

(i Allowable operating expenses in-
clude operationy supervision and engi-
neering, oeperations labor, materials, ad
valorem preperty taxes, rert, supplies,
and any other directly allocable and
attribatable operating expenses that
the lessee can document.

(i) Allowable maintenance expenses
incelude  maintenance of the srans-
mission line, inaintenance of equip-
ment, maintenance labor, and other di-
rectly allocable and attiibutable main-
tenance expenses that the lessee can
document.

(iii) Overhead directly attributable
and allocable to the operation and
maintenance of the transmission line is
an allowable expense. Slate and Fed-
eral income taxes and severance taxes
and other Iees, including royalties, are
not allowable expenses.

(iw) To compute costs associated with
capital investment, a lesseec mayv use
either depreciation with a return on
undepreciated capital investment, or a
return on capital investiment. After o
lessee hag elecled to use either method,
the lessee may not later elect to
change to the other aliernative with-
out MMS3 approval.

1A) To compute deprecialion, the les-
see mmusl ase a straighi-line deprecia-
tion method based an Lhe expectad lifs
of the geothermal project, usually the
term ol Lhe electricity sales conlract
or obher deprecialion period acceptable
er MMS. A clhiange in ownership of a
trangmission iine ghall not alter the
depreciation scneduls established by
the original lessce-owner for purposes
af computing Lransmission line costs.
With or without a change in ownership,
o transmisslon line shall be depre-

30 CFR Ch. 11 (7-1-02 Edition)

coated only once. The rate of return
used Lo compute  the eturn on
undeprecinted capital iuvestment shall
be delermined pursaant Lo paragraph
(h¥2xv; of Lhis section.

(B) To compute a return on capital
investinent, the allowed cost shall be
the amourt egual to the allowable cap-
ital investinent in Lhe transmissicn
line multiplied by the rate of relwmn
determineld  pursuant to paragraph
(bK2x vy of Lhis section. No allowance
shall be provided for depreciation. This
alternative shall apply only to trans-
mission lines first placed inlo service
on or a’ler March 1, 1988,

(v) The rate of return shall be 2 Limas
Standard and Poor's induastrial BEB
tond rate. The rate of return shall be 2
times the monthly average rate as pub-
lished in Standard and Peor’s Boud
Guide for the first month of the annual
ceduclion period and shall be effective
curing the following deduction pericd.
The rate shall be redetermined annu-
ally al the beginning of the same
month beginning tie annua: deduction
period chosen pursuant to paragraph
L1y of this section.

¢3) Transmission-line cost rates, de-
termined annually, are computed by di-
riding the sumn of the operating, main-
tenance, overhead, and capilal costs oy
the annual amouant of delivered elec-
tricity.

{4y I'or new transmission lines, the
lessee’s costs for Lhe first deducltion pe-
riod shall Le basel on estimated ex-
penses (including overhead) for oper-
ating ard maintaining the trans-
mission line. For subgequent deduciion
veriods., the transmission line costs
shall be estimated based on the lesses's
actual operating and mainienance ex-
penses for Lthe previous period adjusted
for decreases or increases thal the les-
see knows will affact the deduction in
she current period.

(c) Undzr no circamstances shall the
sransinission deduction plus the gener-
ating deuelion delermined pursuant
Lo §206.301 of Lhis subparl reduce the
royalty value of the geothermal re-
source bo zero.

(1) IT the actial transmission de-
duction determined at the end of the
annual reporting period is less than the
ginount the lessee estlinated and used
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inthe netback procedure during Lhe re-
porting period, the essee shall be re-
yuired to pay additional royalties ret-
mactive Lo the first month of the re-
porting perivd, plus interest computed
pursuant te 30 CT'L 218,302, If the ac-
bual transivission deduction is greater
than  the amount applied in e
nesback caleulation, the lessoe shall Le
entitled Lo @ eredit.

(27 Lessees must submil corrected
Forms MMS 2014 to  reflect adjust-
ments Lo reyvalty payments in accord-
ance with MMS instructions.

(@)t1)y Al transmission deductions are
subject to review, audit, and adjust-
ment. Wher necessary or appropriate,
MMB may dircct a lessee to modify its
eslimated or actual transmission de-
duction and adjusl royalty values ac-
cordingly.

() Pursuant to subpart H of 30 CFi3
part 212, the legsee must maintain all
dala and records supporting its trans-
mission deduction, Including wheeling
and other trangmission-related agree-
menks, These data and records mush be
made available to MMS and other au-
thorized personnel upon reguest, and
shell be maintalned in a corfidential
manner in accordance with applicalile
laws and regulations pursuant to
§206.352 of this subpart.

() A onetime refund of rovallies
ciyual to the royalty amount of actual
dismantlement costs attributable to
the transmission line that are in excess
of actual income allributable to the
salvage of Lhe transmission line will be
allowed at the cornpletion of the dis-
mantlenient and salvage operasions.

§206.354 Determinalion of generating
deductions.

(a) Where the value of geothermal en-
ergy 18 determined by the geothermal
nethack  procedure pursuant to para-
graphs (cx (1) and (d)(Inil) of §206.352
of this subpart, that value shall be de-
Lermined by deducting the leszee’s rea-
sonable actual cosls incurred to gen-
erate electricity from the plant tail-
gale value of the electricity (usually
the Lransmission-reduced value of the
delivered elsctricily). Generating de-
ductions are subject to the limitation
preseribed in paragraph (o) of this sec-
fion.

§206.354

(b1} Generating costs shall be based
on the fessee’s actual annual cos,s as
sociated with Lie coustruction ard op-
eration of a geothermal powerplant.
The monthly geherating deduction is
determined by multiplying the aanual
gencrating cos: rate (o dellars per
kilowatthour ky the ainount of plani
tallgale electricity measured (or com-
puted) for the reporting month, The
generating  cost rate s Jdeotermined
from the annual amount of plant tail-
gate eleclricily and must be reileter-
mined annually at the beginning of the
same month of the year jn which Lhe
powerplant was placed into zervice or.
al the lessee’s option, at a Ltime concur-
rent with the boginning of the lessoe's
annual corporate accounting period;
Provided, however, the period selacted
must zoincide with the same period
chosen for the transmission deduction
pursuant to §286.353¢h)(1). Alter a de-
ductton period 18 chosen, the lessec
may not later elect to use a different
deductionn, perivd withoul, MMS ap-
proval.

(2) Allowable generating costs in-
clude operating and maintenance ex-
renses, overhead, and cither deprecia-
tion ard a return on undepreciated cap-
ital investment in accordance with
paragraph (b)(@)iv)(A) ol this section,
or a cost equal to the capital invest-
ment in the powerplant multiplied by a
rate of return in accordaace with vara-
graph (LDH2XivHB) of this section. Al-
lowable capital costs are generally
those costs for depreciable assels, in-
cluding costs of delivery and insialla-
tion of capital equipment, that are an
integral part of the powerplant o- are
vequired by the design spacificatlons of
the power conversion cycle. A return
on capital Invested in the purchasze of
real eslate for a powerpant site mayv
e allowed provided that the lessee
demonstrates Lhe necessily tfor such
purchase, the prrchaszed land is not on
a federal geothermal lesse. and MMS
approves the deduction; the rate of re-
tuin shall be the same rate deteririnmd
tn parcgraph (LI(CWv) of this seclion
The costs of gathering syslems and
other production-related facilities ave
not allewed.

(i} Allowable speraling expenses in-
clude agperations supervigion and engi-
neering. eperations labor, materials, ad
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valoren property Laxes, tenl, supplies,
auxiiinoy fuel andior utilities used to
operale the powerplant during Jdown
time. and any other directly allocable
ard  abtributable  operating  expelse
~iat the lessee can docuiment.

(i1 Allowable maintenance expenses
include maintenance of Lhe powerplant,
maintenancs  of eguiptsent, naiinle-
nance labor, andl other directly allo-
ealile and attributable maintenancs ex-
penses Lhat the lessee can docunent,

(iiiy Overhead directly attributable
and allocable o the cperation and
maintenance of the powerplant is an
allowanle expense, State and Federal
income Laxes and geverance laxes, in-
cludinge royvalties, are not allowable ex-
penses.

(iv) To compute costs associated with
capital investment, & lessee MAy use
either depreciation with a return on
undepreciated capital investment, or &
return on capital investment. Afler a
lessee has elected to use either method,
Lhe lessee may not later clect o
change Lo the other alternative wilh-
out MMS approval.

(AY To compuse depreciation, tha les-
see must use a ¢traightline deprecia-
tion method based on the life of the
grobhermal project, usually the Lerm of
the elzclricity sales contract or other
depreciation period acceptable to
MMS. A change in ownership of a pow-
erplant shall nct alter the depreciaticon
schedule established by the original
legsee-ownear for computing the gener-
aling costs. With or without a change
in ownership, a powerplant shall be de-
preciated only vuce. The rate of return
used to  compute  the return om
undepreciated capital investment shall
ba desermined pursuant Lo paragraph
(D)) of this section.

(BY To compute a return on capital
inveslient, thz allowed cost shall be
the amount equal to the allowable cap-
ital investment in Lhe powerplant mul-
tiplied by the rate ol return deter-
mined pursuant to paragraph (2w
of this section. No allowance shall be
provided for depreciation. This alter-
native shall apply only Lo powerplants
first placed into service on or after
Mareh 1, 1988,

1v) The rate of return ghall be 2 titnes
Standard and Poor’s industrial BBB
bond rale. The rate of return shall be 2
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Limes e monthly average rate as pub-
lished in Standard and Pocr's Boud
Guide for the first month of the annual
deduction period and shall be effective
during the following deducticn period.
The rate syall be redetermiuned annu-
ally at Lhe beginring of the same
mopth beginning the annual deduction
perind chosen pursuant Lo paragraph
(L1 of this section.

(%) Genersbing cost rates, detarmined
annually, shall be computed by divid-
ing the sum of Lhe operating, mainte-
nance, overhead, and capital costs by
the anpual amount of plant tailgate
electricity.

) For new powerplants, the lessee’s
generaiing costs for Lhe first deduction
period shall be based on estimated ex-
penses (including overhead) for oper-
abing and maintaining the powerplant.
For subsequent dedaction periods, the
generating costs shall be estimated
based on the lessee's actual operating
amnd maintenance expenses for the pre-
vious period adjusted for decreases o
increasss that the lessee knows will af-
fect the daduction in the curreat pe-
riod.

() Under no circumstances shall the
generating deduction plus the Lrans-
mission deluction determined pursuant
Lo §206.303 of this subpart reduce the
royalty value of the geothermal re-
source Lo Zero.

()1 If she actual generating deduc-
tion determined at the end of the au-
nual repoiting period is less than the
amount Lhe lessee ostirnated and used
in the netbhack proczdure during the re-
porting period, the lessee shall be re-
guired Lo pay addilional royalties rel-
roaclive t2 the first month of the re-
porting period, plus interest computed
pursuant so 36 CFR 218.302. If the ac-
tual generating deduction is greater
than Lhe ainoun, applied in  the
nethack calculation. the lesseo shall Le
entitled to a credit.

(2) Lessees 1muss sabmit corrected
Fonns  MMS 2014 Lo reflest  adjusi-
menls to rovalty vayments in accord-
ance with MMS ins.ructions.

a1y Al generading deduciions are
subject to review, audit, and adjusb-
ment. When hecessary or appropriats,
MMS mas direct a lessee to modify ius
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cebitmated or actual gencrating deduc-
Lion and adjust royalty values wecanl-
ingly.

2y Pursuant Lo subpart H of 30 CFR
part 212, the lessee riush maintain all
data and recowrds supporving ils gener-
ating  deduction,  These data  and
reconds  must he nace  available to
MMEZ and other authcrized personnel
upon reyuest, and shall be maictained
in a confidential manner in accordance
with applicable laws and regulations
pursuant. to §206.352 of this subpart.

() A one-time refund of royalties
squa. bo the royalty amount of actual
listmantlement costs altributable to
the powerplant that are in excess of ac-
tual ihcome attributable Lo the salvage
of tle powerplant will e allowed at
the completion of the dismantiement
and salvage operations.

§206.355 Valuation standards for di-
rect utilization.

{a}1he value of geothermal resources
produced for Ieases subjecl Lo this sub-
part and used in direct utilization proc-
egses shall Le delernined pursuant to
Lliis section.

(L)1¥3y The value of geothermal re-
sources that are sold purguant to an
arm’s-length contract shall lbe the
£gross proceeds aceruing to the lessee.
except as provided in  paragraphs
((Lxii) and (b)(1)iii) of this section.
The lessee shall have Lhe Dburden of
demonstrating that itz contract is
arm’'s-length. The value that the lessee
reports for royalty purposes is subject
Lo monitoring, review, and audit,

(il)y In conducting Lhese reviews and
audits. MMS will examrine whether or
nolb the contract reflects the total con-
sideration actually transferved either
direcily or indirveclly from the buver to
the seller for the geothermal resource.
Tt the contract does nol reflest the
total consideralion, MMS maw require
that the geolherimal resource solt pur-
sunt Lo that contract be valued in ac-
cordance with paragraph (d) ol thig sec-
tion. Value shall not be less than the
gross preceeds accruing to the lessee,
ineluling any additionz] consldoralion
received,

(liiy 10 MMS  delermines that the
gross proceeds acceruing to thie lesseae

pursvanb to an arpts-length contract
do not, reflect vhe reasonahle value of

§206.355

Lhe  geothermal  resource hecanse of
mMisconduet by o bebween Lhe  con-
Lracling parties, or because the lesseo
atherwise has hreached ibs duly to the
lessor to market the production for thao
mutual benefit of the lessec and the
leggsor., MMS  shall requirz the gen-
vhermal resource to be valusd pursuatl
to paragraph ) of this section and in
accolrdance with the notificalion re-
quirements of paragraph (o) of 1his sec
tion, When MMS determines that the
value may be wnrzasonable, MMS will
notify the lessee and give the lessee an
opportanity Lo plovide written infor-
mation justifying he lessee's value

(2) The MT may requirve a lessece to
cortify tiat its arm’s-lengzh contract
provisions include all ol the consider-
alion to be paid by the buyer. either di-
rectly or indirectly., for the geothermal
resource,

i1y The wvalue of geothermal re-
sources sabject to Lhis section that are
s0ld under a non-arm’s-length contract
shall be determined in accordance with
the first applicalle of the lollowing
paragraphs:

(i) The gross proceeds aceruing Lo the
lessee pursuant Lo a sale unler ils nen-
arnt’s-length  contract provided that
those gress proceeds are not less than
the gross proceeds derived from or paid
under the lowest-priced available com-
parable arm’s-length contract for sales
of geolhermal resources 1o Lhe lossee-
affiliate’s same direct utilization faeil-
ity {the ‘minimun value'). If the gress
proceeds under the lessee's non-atm's-
length contract are less than the
“minitmam value”  under  availahle
comparable arm’s-length contracts, or
if there are no available zomparalle
alm’s-length coutracts, value will he
letermined by the weighted average of
Lhe gross proceeds estahlished under
arm’s-length contracts for the sale of
significart guantities of geothermal re-
sources to the sarte direct utilization
facility. Available contracts wili moean
contracts in the possession of the ies-
see, the ‘essee’s affiliate, crr MM, In
avaluating the comparability of arm's-
length centracts lor the purpuses of
these regulations, Lhe following Factols
shall be considered: Time ol execulion,
duration, terms, guality of the geo-
thermat resource, volume, dedication
to the same direct ubilization faeility.
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